






















































































































































APPENDIX A 
 

THE U.S. DEPARTMENT OF THE INTERIOR 
MODIFIED CONDITIONS FILED WITH 

THE FEDERAL ENERGY REGULATORY COMMISSION 
PURSUANT TO 

SECTION 4(e) OF THE FEDERAL POWER ACT 
FOR THE BOX CANYON HYDROELECTRIC PROJECT 

PEND OREILLE RIVER, WASHINGTON1 
 

1. Box Canyon Section 4(e) Implementation and Monitoring Plan and Annual 
Reporting 

A. Section 4(e) Implementation and Monitoring Plan 

1. Within 120 days after license issuance, the Licensee, in collaboration with 
the Department of the Interior, the Kalispel Indian Tribe (“Tribe”), the 
Washington Department of Fish and Wildlife, the U.S. Forest Service, and 
other relevant resource agencies, shall prepare and submit for Secretarial 
approval an outline of a Section (e) Implementation and Monitoring Plan 
(IMP) providing specific information about how the Licensee intends to 
comply with the requirements specified in the Department’s Section 4(e) 
Conditions Nos. 3 through 13.  In its submission, the Licensee shall include 
documentation of its collaboration with the above entities. 

2.  Subject to the same requirements as the outline described in paragraph (A) 
(1), the Licensee shall submit a final IMP within 1 year after license 
issuance.  Subsequent to Secretarial approval, the Licensee shall submit the 
IMP to the Federal Energy Regulatory Commission (Commission). 

3. The IMP shall include the items listed below.  More detail on what each 
item shall include is provided under the specific condition numbers listed in 
parentheses. 

a. Sampling strategy and procedures to assess fish stranding resulting 
from drawdowns (Condition No. 3); 

b. Plan for Geotechnical Engineering studies (Condition o. 3); 

c. Erosion monitoring plan (Condition No. 3) 

                                              
1  By letter dated May 20, 2004 unless otherwise indicated. 
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d. Trout Assessment and Restoration Plan (Condition No. 6); 

e. Cultural resources Management Plan (Condition No. 8); 

f. Plan to monitor cultural resources on the KIR (Condition No. 9) 

4.  In all elements of the IMP, the Licensee shall include: 

a. Scientifically rigorous and current methodologies. 

b. Specifically quantified program goals; 

c. Criteria by which to measure progress towards program goals; 

d. Procedures for redirecting effort, including funding, as necessary 
under adaptive management to achieve the stated goals; 

e. Schedule for implementation of activities to achieve goals; 

f. A monitoring plan to evaluate progress towards achievement of 
goals; and 

g. A format for reporting annually, as required in paragraph (B), on i) 
progress made during the previous year and ii) the activities planned 
for the forthcoming year. 

B. Annual Reporting 

Each year on the anniversary date of the Secretary’s acceptance of the IMP, the 
Licensee shall submit to the Secretary an Annual Report detailing the work 
accomplished the previous year, progress made toward program goals, plans or 
suggestions to redirect effort per adaptive management with a detailed justification 
of why this is warranted, and documentation of collaboration with the Tribe and 
resource agencies and their responses. 

1. The Annual Report shall include: 

a. Written verification from the USGS that the Licensee’s gage at the 
Box Canyon Dam headwater is consistent with USGS quality 
assurance and quality control procedures for hourly water level 
measurement (Condition 3). 

b. Documentation and records describing any emergencies or other  
operating condition(s) beyond the control or knowledge of the 
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Licensee occurring in a given year that require the Licensee to 
deviate from the drawdown limitation in Condition No. 3, as well as 
resulting Project operations that occurred for the duration of the 
deviation(s) (Condition No. 3); 

c. Summary and analysis of monthly operational reports (Condition 
No. 3); 

d. Fish stranding data and analysis in relevant years following 
drawdown events (Condition No. 3); 

e. Fish stranding data and analysis in relevant years following 
drawdown events that occur after trout population levels reached, 
respectively, 25%, 50%, 75%, and 100% of the reservoir target 
levels specified in Condition No. 5 (Condition No. 3). 

f. Results of geotechnical engineering studies (Condition No. 2); 

g. Updates to slope stability model using data from erosion monitoring 
(Condition No. 3); 

h. Results of biannual erosion monitoring and results of all other 
monitoring, studies, assessments, remedial measures, and other items 
(Condition No. 3); 

i. Results of water quality monitoring (Condition No. 4); 

j. Results of TDG monitoring, including physical and biological 
parameters (Condition No. 4); 

k. Summary of any non-compliance reports filed in a given year 
(Condition No. 4); 

l. Reports on restoration, enhancement, or supplementation measures 
implemented pursuant to the TARP, trout population assessment 
results, comparison against target levels, and calculation of TRF 
contribution (Condition No. 6); 

m. Updated TARP in relevant years (Condition No. 6); 

n. Full accounting of all transactions under the Trout Remediation 
Fund, including funds deposited, detailed description of funds 
expended, and interest earned (Condition No. 6); 
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o. Progress made towards replacing lost wildlife habitat AAHUs and 
cottonwood habitat, and results of monitoring replace efforts 
(Condition No. 7);  

p. Results of all cultural resource monitoring (Condition No. 9) 

q. Report on progress made towards ethnobiology study (Condition No. 
12); 

r. Results of recreation surveys in relevant years (Condition 13); and 

s. An Annual Work Plan detailing the coming year’s expected 
activities.  The work plan must provide sufficient detail for the 
Secretary to determine whether the Plan continues to provide for the 
protection and utilization of the reservation.  The Annual Work Plan 
shall include but not be limited to: i) detailed information on 
methods to be employed; ii) schedule of activities; and iii) 
explanations of how planned activities will help attain program 
goals. 

2. The Secretary will review the Annual Report and reserves the authority to 
accept, reject, or otherwise alter the document, in whole or in part, to ensure 
the adequate protection and utilization of the KIR.  Subsequent to 
Secretarial acceptance of the Annual Report the Licensee shall submit the 
report to the Commission. 

2. Box Canyon Resource Technical Committee 

A. Formation and Participation 

Within 15 days after license issuance, the Licensee shall request in writing that the 
U.S. Bureau of Indian Affairs, the U.S. Fish and Wildlife Service, the United States 
Forest Service, the Washington State Department of Fish and Wildlife, the Kalispel 
Tribe of Indians, the Washington State Department of Ecology, the Idaho 
Department of Fish and Game, and the U.S. Environmental Protection Agency 
designate representatives to participate with the Licensee as members of a Box 
Canyon Resource Technical Committee (Technical Committee). The Licensee 
shall request that the above entities advise the Licensee in writing within 30 days of 
the request whether they wish to participate in the Technical Committee and, if so, 
that they have designated a representative for that purpose. Within 60 days after 
license issuance, the Licensee shall convene the first meeting of the Technical 
Committee. Thereafter, the Technical Committee shall determine the frequency 
and location of its meetings, as well as other procedural aspects of its operation not 
specifically defined in this condition. The Technical Committee shall function, as 
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necessary, for the term of the license and any subsequent annual licenses. Each 
member with a representative on the Technical Committee may designate 
replacements or make substitutions for its representative at any time. 

B.  Duties and Functions 

The duties of the Technical Committee shall include, but are not limited to: 

1. guiding and advising the Licensee in the development and preparation of 
plans and reports to be submitted by the Licensee for approval of the 
Secretary of the Interior (Secretary), as required by these conditions. 

2. reviewing and providing comment on drafts of plans and reports required 
by these conditions; 

3. identifying, developing, and reviewing specific measures – including goals, 
methods, schedules, and costs for implementing such measures – that may 
be appropriate to carry out the requirements of these conditions; 

4. identifying, developing, and reviewing plans for implementing identified 
measures; 

5. identifying, developing, and reviewing short- and long-term monitoring 
necessary to ensure that proposed measures achieve desired results; 

6. ensuring that all proposed measures adhere to scientifically sound 
principles and that they are implemented in a cost effective manner; and 

7. preparing and reviewing scopes of work and proposals to implement the 
measures contained in such scopes of work, and making recommendations 
to the Licensee as to the selection of contractors and/or means of 
implementing proposed measures. 

C. Scopes of Work 

Except as otherwise provided herein, the Technical Committee shall prepare a 
detailed statement defining the scope of work for each project to be carried out 
pursuant to plans developed and approved in accordance with these conditions.  
Each scope of work may include, but may not be limited to, a description of the 
tasks to be accomplished; a description of the methods to be employed and a 
schedule for each task; a proposed budget for each task and project; monitoring 
and oversight by the Technical Committee; and preparation of interim and final 
reports.  Each scope of work may also identify potential bidders or entities that 
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members of the Technical Committee believe may be interested in the type of 
project being proposed. 

D. Selection and Approval of Contractors 

All measures required by these conditions shall be carried out, as agreed to by the 
Technical Committee, a) by the Licensee, through a qualified contractor selected 
by competitive bidding, “sole source” procedures, or other lawful contracting 
procedures, or b) by any of the other members of the Technical Committee, in 
accordance with the requirements of applicable law, including but not limited to 
the Interlocal Cooperation Act, ch. 39.34 RCW.  The Technical Committee may 
recommend the persons, entities, or specific arrangements for carrying out any 
requirement of these conditions, and the Licensee shall follow that 
recommendation unless it provides the Technical Committee in writing sufficient 
information to show that such arrangement would be unlawful or that such persons 
or entities would not be qualified to perform the work. 

E. Bidding and Procurement 

The procedures set forth below shall apply to the execution of any contracts 
proposed to be let by the Licensee pursuant to competitive bidding to carry out the 
requirements of these conditions: 

1. The Licensee shall advertise for bids or statements of qualifications for 
each project in accordance with applicable procurement laws.  Any member 
of the Technical Committee may submit a bid or statement of qualification 
in response to the Licensee’s advertisement or request.  The Licensee shall 
submit all bids or statements of qualification to the non-bidding members 
of the Technical Committee for evaluation, and shall request that the non-
bidding members make a joint recommendation to the Licensee as to the 
selection of a potential contractor and/or the terms of the contract to 
accomplish the project.  As soon as is practicable during the evaluation of 
bids and statements of qualification, and prior to any recommendation, the 
Licensee shall provide the non-bidding members of the Technical 
Committee with any and all reasons known to it that a bidder may not be 
qualified to perform the proposed project or should otherwise lawfully be 
excluded from consideration. 

2. If the Licensee accepts the recommendation described in paragraph (E) (1), 
the Licensee shall enter into a contract with the selected contractor to carry 
out the project in accordance with the scope of work. 
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3. If the Licensee does not accept the recommendation described in paragraph 
(E) (1), it shall state its reasons in writing.  The Licensee shall submit the 
bids or statements of qualification of alternative potential contractors to the 
non-bidding members of the Technical Committee for evaluation and shall 
request that the non-bidding members make a joint recommendation to the 
Licensee that attempts to resolve the Licensee’s concerns.  The Licensee 
shall repeat this process as necessary until the non-bidding members of the 
Technical Committee have made a recommendation that is accepted by the 
Licensee. 

F.  Determinations Regarding Proper Expenditure of Funds 

Any and all funds provided by the Licensee under these conditions shall be spent 
only on measures for the protection, enhancement, or mitigation of erosion control, 
water quality, fish and wildlife resources, cultural resources, recreation, and other 
resources, as provided in these conditions.  Except where the precise amount of 
funding to be provided by the Licensee is specified by these conditions, funding for 
particular measures designed to carry out the requirements of these conditions shall 
be determined by the Technical Committee. 

G. Administration of Contracts 
 

The Licensee shall administer each contract in accordance with applicable 
procurement laws and shall provide an annual report to the Technical Committee 
and the Commission, documenting all project activities and payments made to 
contractors for work performed pursuant to the requirements of these conditions.  
The Licensee shall make available for inspection by the members of the Technical 
Committee and by the Secretary copies of all contract documents, reports and 
products associated with work performed pursuant to the requirements of these 
conditions.  The Licensee shall provide copies of these items upon reasonable 
notice.  The Licensee shall be responsible for funding any and all costs of contract 
administration separate and apart from the funds required by these conditions. 

 
H. The Technical Committee may form technical subcommittees, and may delegate 

responsibilities to such subcommittees or individual members, provided that the 
Licensee shall have the right to be represented on any technical subcommittee.  All 
subcommittee decisions are subject to the terms of paragraphs (A)-(G) of this 
condition.  The Licensee shall provide reasonable administrative, clerical, and 
support facilities for the Technical Committee and any subcommittees separate and 
apart from the funds required by these conditions, but the Licensee shall be 
responsible for funding only its own participation on the Technical Committee and 
any subcommittees. 
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I. Dispute Resolution 
 

 Unless otherwise agreed to by the members of the Technical Committee, the 
following provisions shall govern the resolution of disputes: 

 
1. In performing its duties and function, and in carrying out any other 

requirements in paragraphs (A)-(H), the Technical Committee shall strive to 
achieve consensus.  In the event that consensus cannot be achieved, to the 
extent practicable, the Technical Committee shall resolve matters pursuant to 
a majority vote of the Technical Committee members. 

 
2. Notwithstanding the provisions of paragraph (I) (1), any member of the 

Technical Committee may, in writing, raise a dispute to the other members 
of the Technical Committee.  Upon receipt of a written dispute, the members 
of the Technical Committee shall engage in good faith discussions to resolve 
the dispute for a period not to exceed 10 days from the date that the written 
dispute is received by the Technical Committee. 

 
3. In the event that resolution cannot be reached by the Technical Committee, 

the members of the Technical Committee shall engage the services of a 
mutually agreed upon third party facilitator with expertise regarding the 
matter in dispute.  The Technical Committee and the facilitator shall agree on 
the means and schedule for achieving resolution under this process.  The 
Licensee shall pay for the cost of the facilitator. 

 
J. Nothing in the condition shall be construed to limit or substitute for the authority of 

the Secretary, with regard to section 4(e) conditions, or the Federal Energy 
Regulatory Commission, with regard to any conditions of the license. 

 
3. Erosion Control and Fish Stranding Prevention 
 
A. Except as provided in paragraph (B), the Licensee shall, for the term of the License 

and any subsequent annual licenses, operate the Project so that at all times, the rate 
of drawdown of the Box Canyon Reservoir water surface stage does not exceed 3 
inches within any one-hour period, as proposed by the Licensee in its Final License 
Application.  Compliance with this requirement shall be measured at the Licensee’s 
gage at the Box Canyon Dam headwater.  As part of the Annual Report required by 
Condition No. 1, the Licensee shall submit to the Secretary of the Interior 
(Secretary) verification from the United States Geological Survey (USGS) that this 
gage is consistent with USGS quality assurance/quality control procedures for 
hourly water level measurement. 
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B. In the event of emergencies or other operating conditions beyond the Licensee’s 
control or knowledge, the Licensee may deviate temporarily from the 3-inch-per-
hour drawdown rate limit, provided: 

 
1. The Licensee shall immediately notify the Secretary, the Kalispel Indian 

Tribe (“Tribe”), and the Federal Energy Regulatory Commission 
(“Commission”) of the emergency or other operating condition beyond the 
Licensee’s control or knowledge that caused deviations from the 3-inch-per-
hour drawdown rate limit. 

 
2. Within seven (7) days of the notification required by paragraph (B) (1), the 

Licensee shall provide the Secretary, the Tribe, and the Commission 
documentation and records describing the emergency or other operating 
condition beyond the Licensee’s control or knowledge that caused the 
deviation, as well as the resulting Project operations, including hourly stage 
and hourly change-in-stage (measured at the gage identified in paragraph 
(A)) that occurred for the duration of the deviation.  The Licensee shall also 
include this information in the Annual Report for the year in which the 
deviation(s) occurred. 

 
3. For purposes of this condition, the Licensee’s compliance with the reservoir 

drawdown requirement of Plan E, as proposed in the Licensee’s Final 
License Application, or with any other operating constraint shall not 
constitute an emergency or other operating condition beyond the Licensee’s 
control or knowledge. 

 
C.   Monitoring Reports 
 
 The Licensee shall, on a monthly basis for the term of the license and any 
subsequent annual licenses, produce and submit to the Secretary, the Tribe and the 
Commission a monitoring report within 2 weeks after the end of each month.  The 
Licensee shall also summarize the monthly monitoring reports and include them in 
the Annual Report required by Condition No. 1. The Licensee shall provide the 
following information in the monthly monitoring reports: 

 
1. A record of monitoring data of the previous completed month, including 

spreadsheet tables and chart plots of actual measurements of hourly stage and 
hourly change-in-stage at the gage identified in paragraph (A); and 

 
2. An evaluation of monitoring data collected for the previous month 

documenting compliance with, and any deviations from, the operating 
requirements of paragraph (A).  In its evaluation of monitoring data, the 
Licensee shall include an examination of the stage and hourly change-in-
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stage data with an explanation for any deviations from the operating 
requirements of this condition. 

 
D. Fish Stranding Studies 

1. As part of the Section 4(e) Implementation and Monitoring Plan required by 
Condition No. 1, the Licensee shall develop a study plan to assess fish 
stranding, and its effects on fish, that results from drawdown events during 
which the Licensee lowers the Box Canyon Reservoir surface stage for 12 or 
more consecutive hours at a rate of 3 inches per hour.  In the plan, the 
Licensee shall include provisions for assessing the following effects: 

 
  a. Stranding in high risk areas (e.g. Cusick Flats); 
 
  b. Physical condition and stress factors (e.g. elevated water 

temperature, low dissolved oxygen, increased predation, lack 
of forage); 

 
  c. Stranding by season, species, and life stage. 
 
2. The Licensee shall assess fish stranding following each of the first 5 

drawdown events described in paragraph (D)(1) that occur during the license 
term and any subsequent annual licenses. 

 
3. Notwithstanding paragraph (D)(2), the Licensee shall assess fish stranding 

following each of the first 3 drawdown events described in paragraph (D)(1) 
that occur after trout production levels have reached, respectively, 25%, 
50%, 75%, and 100% of the reservoir target levels specified in condition  
No. 6. 

 
E. Geotechnical Engineering Studies 
 

As part of the Section 4(e) Implementation and Monitoring Plan (IMP) required by 
Condition No. 1, the Licensee shall develop a plan for conduction geotechnical 
engineering studies on the Kalispel Indian Reservation (KIR), including: 

 
1. Accurate field surveys of the shoreline profile at 8 erosion monitoring 

transects located on the KIR.  The eight transects shall include the one at 
river mile 64.5 identified in the Erosion Monitoring Plan the Licensee filed 
in response to the Commission’s February 27, 2001, Additional Information 
Request (AIR), as well as 7 additional erosion monitoring transects located 
on the KIR and identified through consultation with the Secretary and the 
Tribe.  The Licensee shall coordinate the locations of the erosion monitoring 
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transects with data needs for other resources, such as cultural resources and 
fisheries resources, to maximize the value of the data collected. 

 
2. Monitoring of shoreline embankment ground water elevations with respect to 

a fixed elevation reference to determine changes in the phreatic surface in 
response to reservoir level fluctuations. 

 
3. Incorporation of soil/site parameters (including, but not limited to, 

stratigraphy, friction angle, cohesion, graduation, unit weight, permeability, 
and ground water level) into a quantitative slope stability model to determine 
how the 3 inch-per-hour drawdown rate limit affects KIR shorelines.  The 
model can be calibrated with field measurements acquired during erosion 
monitoring (described in paragraph F) with updates included in the Annual 
Reports required by Condition No. 1. 

 
F. Erosion Monitoring Plan 
 

As part of the Section 4(e) Implementation and Monitoring Plan (IMP) required by 
Condition No. 1, the Licensee shall develop an Erosion Monitoring Plan (EMP) for 
Trust lands affected or potentially affected by the Box Canyon Hydroelectric 
Project (Project).  The EMP shall incorporate the Licensee’s erosion monitoring 
plan, as described in the Licensee’s final License Application (FLA) and amended 
by the Licensee’s June 27, 2001 Response to the Commission’s  February 27, 
2001, AIR.  As part of the EMP, the Licensee shall: 

 
1. Establish monitoring stations on the KIR at the 8 erosion monitoring 

transects described in paragraph (E) (1). 
 
2. Conduct biannual monitoring during early spring and early fall.  In addition, 

within 7 days after an emergency event or operating condition beyond the 
control of the Licensee, or within seven days after a flood event with a 
recurrence interval of 20 years or greater (as measured at USGS gage 
number 12395500, Pend Oreille River at Newport, Washington), the 
Licensee shall conduct additional monitoring, the results of which the 
Licensee will provide to the Secretary, the Tribe, and the Commission within 
14 days of the emergency event or operating condition. 

 
3. Update the Erosion Occurrence Maps located at Figure 8.1 in Appendix E8-1 

of the District’s FLA 1) within 3 years after license issuance, 2) at intervals 
not greater than 5 years thereafter, and 3) within 1 year after a flood event 
with a recurrence interval of 20 years or greater. 
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4. Monitor areas that are currently actively eroding at low, moderate and high 
rates as described in Appendix E8-1 of the District’s FLA. 

 
5. Monitor areas for which the erosion hazard is moderate or high, as described 

in Appendix E8-1 of the District’s FLA. 
 
6. Identify the effects of Project operations, including drawdowns, on wave 

action, undercutting, bank toppling, slumping, ground water piping, and 
rilling and dry ravel erosion processes. 

 
7.  Identify the effects of project operation on riparian habitat loss caused by 

inundation, bank toppling and slumping. 
 
8. Identify remedial measures. 

 
G. The Secretary reserves the authority to adjust the drawdown limit in paragraph (A) 

or to require bank stabilization on the KIR based on information from the fish 
stranding, geotechnical or erosion monitoring studies.  In this regard, the Secretary 
can either accept or reject the Licensee’s recommendations for remedial measures. 

 
4. Compliance With Applicable Water Quality Standards 
 
A. The Licensee shall operate the Box Canyon Hydroelectric Project (“Project”) so 

that, at all times during the license term and any subsequent annual licenses, it 
complies with applicable numeric and narrative federal, state, and tribal water 
quality standards and with all requirements of applicable certifications issued under 
section 401 of the Clean Water Act. 

 
B. The Licensee shall provide the Secretary of the Interior (“Secretary”) and the 

Kalispel Indian Tribe (“Tribe”) copies of all plans developed pursuant to applicable 
401 certifications.  

 
C. Water Quality Monitoring 
 

 Within 1 year after license issuance, the Licensee shall begin monitoring water 
quality in the Box Canyon Reservoir and in Calispell Creek.  Specifically, the 
Licensee shall: 

 
1. Monitor water quality parameters including, but not limited to, pH, 

temperature, dissolved oxygen, total dissolved gases (TDG), and turbidity. 
 
2. Use monitoring methods consistent with those used by federal, state, and 

tribal agencies that regulate water quality that are capable of discerning 



Project No. 2042-013        - 13 - 

Project impacts from background levels, and that are capable of representing 
spatial and temporal dimensions. 

 
 3. Use fixed automated instruments that meet industry standards for accuracy, 

that contain an internal datalogger capable of storing a minimum of four 
month's data. 

 
4. Collect data hourly from fixed automated instruments at the following 

locations: 
 
  a. Box Canyon Reservoir – RM 88.3 (Albeni Falls tailrace); 
 
  b. Box Canyon Reservoir – RM 71.8 (mid-reservoir, near the Kalispel 

Indian Reservation); 
 
  c. Calispell Creek – at or near the pump station(s) on the upstream side 

of the railroad dike; 
 

   d. Calispell Creek – at or near the discharge point of the pump stations: 
 
  e Box Canyon Reservoir – RM 37.9 (Box Canyon Dam forebay); and 
 
  f. Boundary Dam Reservoir – RM 34.4 (Box Canyon Dam tailrace) 
 

  5. Report water quality monitoring data as part of the Annual Report required 
by Condition No. 1. 

 
D.  Monitoring for Total Dissolved Gas at Box Canyon Dam 
 

1. The licensee shall conduct biological monitoring in accordance with 
conditions 10.2.1.3(D), 10.2.2.5(C), and 10.2.3.6(C) of the Department's 
section 18 fishway prescriptions for upstream passage at Box Canyon Dam 
and conditions 10.3.1.5(D) and 10.3.2.5(D) of the Department's section 18 
fishway prescriptions for downstream passage at Box Canyon Dam. In 
addition to reporting requirements of the prescription, the licensee shall also 
submit results of biological monitoring as part of the Annual Report required 
by Condition No. 1. 

 
2. Beginning with the first spill event after license issuance, the Licensee shall 

collect data on TDG pressure every 15 minutes during periods of spill using 
fixed automated instruments described in paragraph (C) (3) at locations 
identified in paragraphs (C)(4)(e) and (f).  As part of the Annual Report 
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shall continue until it is demonstrated that all reasonable measures necessary and 
appropriate to maximize downstream fish passage effectiveness have been performed to 
the satisfaction of the U.S. Fish and Wildlife Service.  The Licensee shall conduct post-
construction evaluations of the effectiveness of the interim downstream fishway at least 
once every five (5) years for the duration of the interim fishway’s operation. 
 
If the Licensee can successfully demonstrate to the U.S. Fish and Wildlife Service that 
the interim downstream fishway meet the Fish Guidance Efficiency (FGE) goal of 95% 
when passing fish that are in excess of 10 inches (250 mm) in length through a non-
turbine route, as described in Condition 1.3.2.3 below, then the U.S. Fish and Wildlife 
Service will designate the interim downstream fishway as the permanent downstream 
fishway. 
 
1.3.1.9  BCD Interim Downstream Fishway – Monitoring Report 
 
Within twelve (12) months after the installation and commencement of operation of the 
interim downstream fishway, and annually thereafter, until such time as a permanent 
downstream fishway is operational, the Licensee shall submit to the U.S. Fish and 
Wildlife Service, the U.S. Forest Service, the Washington Department of Fish and 
Wildlife, and the Kalispel Indian Tribe a report summarizing the information obtained 
through monitoring (see Prescription Condition 1.3.1.5).  The Monitoring Report shall 
include the results of observations taken by the Licensee pursuant to all U.S. Fish and 
Wildlife Service-approved plans. 
 
1.3.2      Box Canyon Dam(BCD) Permanent Downstream Fishway 
 
1.3.2.1  Criteria for Implementing BCD Permanent Downstream Fishway 
 
 A. the Licensee has completed installation and commenced operation of the 

four modified (upgraded) generating turbines, and has completed 
installation of a spill bypass system at Box Canyon Dam to comply with 
Washington Department of Ecology water quality certification (section 401 
of the Clean Water Act), or 

 
B. Within ten (10) year after license issuance, whichever occurs first. 

 
1.3.2.2   BCD Permanent Downstream Fishway – Preliminary Design Plans 
 
Within 12 (twelve) months after being notified in writing by the U.S. Fish and Wildlife 
Service that the criteria needed to implement a permanent downstream fishway have been 
met, the Licensee shall, at its own expense and in consultation with the U.S. Fish and 
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Wildlife Service, U.S. Forest Service, Washington Department of Fish and Wildlife, and 
the Kalispel Indian Tribe, develop and submit for review and approval by the U.S. Fish 
and Wildlife Service, preliminary plans for completing design investigations for a 
permanent downstream fishway(s).  The preliminary plans shall include: 
 
 A. A plan for the installation and operation of a permanent downstream 

fishway to accommodate effective (safe and timely) downstream movement 
of target fish species by a non-turbine7 route from the forebay to the 
tailrace.  The permanent downstream fishway shall be designed to operate 
with sufficient flow to successfully attract target fish species when river 
flows are less than the hydraulic capacity of the generating turbines.  The 
permanent downstream fishway shall be of an open-channel or non-
pressurized pipe design, and the combined non-turbine routes shall have a 
Fish Guidance Efficiency8 (FGE) of 95% for target fish species in excess of 
10 inches (250 mm) in length; 

 
 B. A provision to direct target fish species through Box Canyon Dam via a 

non-turbine route, that employs methods such as partial screening, louvers, 
modified trash racks, or other devices; 

 
C. A provision to operate upgraded generating turbines at an efficiency that 

will provide the safest possible passage conditions for target fish species 
entrained in generating turbines at Box Canyon Dam; 

 
D. The design range for the Pend Oreille River such that the fishway(s) is/are 

operational during the full range of flows and water surface elevations 
during which the Licensee maintains operational control at Box Canyon 
Dam.  Design and operation for periods when the Pend Oreille River 
exceeds water quality criteria for temperature and Total Dissolved Gas, 

                                              
7 A “non-turbine route” means; a route of passage that allows fish to 

successfully move from the Pend Oreille River downstream from the inlet channel 
(forebay) of Box Canyon Dam through a fish bypass(es) and/or spillway(s).  The 
spillway(s) and fish bypass(es) shall be designed to pass target fish species without 
appreciable direct and/or indirect/delayed (48 hr) injury and/or mortality.  Fish moving 
upstream away from Box Canyon Dam, that do not pass downstream into the tailrace area 
have not moved through a “non-turbine route”. 

8  Fish Guidance Efficiency (FGE)” will be verified by tagging fish moving 
downstream through Box Canyon Dam.  Only fish that successfully pass through Box 
Canyon Dam to the tailrace area, without evidence of direct or indirect/delayed (48 hr) 
injury and/or mortality will be considered in meeting a 95% FGE. 
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shall be consistent with Section 401 (Clean Water Act) water quality 
certification issued by the Washington Department of Ecology; and 

 
E. Structures, devices, and measures to allow  adjustment of water flow, 

stream velocity and water surface elevations within the fishway(s) as 
necessary to effectively convey target fish species through the permanent 
downstream fishway. 

 
In developing a preliminary plan for the permanent downstream fishway, the Licensee 
shall consider the results of the fish survival, behavior and design investigations. 
1.3.2.3     BCD Permanent Downstream Fishway – Final Plans and Specifications 
 
Within twelve (12) months after notification by the U.S. Fish and Wildlife Service that its 
Preliminary plans for completing the permanent downstream fishway have been approved 
and within twelve (12) months of any other approval required by law, the Licensee shall 
submit for review and approval of the U.S. Fish and Wildlife Service the results of all 
permanent downstream fishway design investigations and design plans and specifications 
for construction and operation of the permanent downstream fishway at Box Canyon 
Dam. 
1.3.2.4    BCD Permanent Downstream Fishway – Operations and maintenance Plan 
 
Within twelve (12 months after notification by the U.S. Fish and Wildlife Service that its 
Final Design Plans and Specifications (Prescription Condition 1.3.2.3) for the permanent 
downstream fishway have been approved and within twelve (12) months of any other 
approval required by law, the Licensee shall, at its own expense and in consultation with 
the U.S. Fish and Wildlife Service, U.S. Forest Service, Washington Department of Fish 
and Wildlife, and the Kalispel Indian Tribe, develop and submit for review and approval 
by the U.S. Fish and Wildlife Service an operation and maintenance plan describing 
anticipated operation, maintenance, schedules, inspections, and contingencies of the 
Permanent Downstream Fishway. 
1.3.2.5 BCD Permanent Downstream Fishway – Monitoring and Reporting Plan 
Within twelve (12) months after notification by the U.S. Fish and Wildlife Service that 
Final Design Plans and Specifications (Prescription Condition 1.3.2.3) for the permanent 
downstream fishway have been approved and within twelve (12) months of any other 
approval required by law, the Licensee shall, at its own expense and in consultation with 
the U.S. Fish and Wildlife Service, U.S. Forest Service, Washington Department of Fish 
and Wildlife, and the Kalispel Indian Tribe, develop and submit for review and approval 
of the U.S. Fish and Wildlife Service a plan for monitoring the permanent downstream 
fishway(s) at Box Canyon Dam.  The monitoring plan shall require submission of an 
annual monitoring report to the resource agencies identified herein for the duration of the 
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operation of the permanent downstream fishway and shall include, at a minimum, the 
following information: 

A. The number of fish, by species, size, age class, and date observed at the 
permanent downstream fishway(s); 

B. The number of hours and days the permanent downstream fishway was in 
operation, including a maintenance summary and explanation of any out-of-
service events in excess of two hours; 

C. A continuous record of Total Dissolved Gas (TDG) levels, water 
temperature, river flow, and velocity, measured at least hourly, as required 
to accurately monitor the effectiveness of the downstream fishway(s); and 

D. A record of the daily observations at Box Canyon Dam forebay and 
tailrace, conducted by a qualified fish biologist (approved by the U.S. Fish 
and Wildlife Service), about the physical condition of the fish using the 
permanent downstream fishway(s).  Such observation shall include, but not 
be limited to delay, injury, descaling, disease, gas bubble trauma, or any 
indication of predation by piscivorous birds or fish resulting from 
disorientation of target fish species using the permanent downstream 
fishway(s).  The Licensee shall report any observed delay, injury, and 
mortality of fish to the U.S. Fish and Wildlife Service within 24 hours and 
shall take appropriate corrective measures within 60 days after 
notification.6 

 
1.3.2.6  BCD Permanent Downstream Fishway – Post-Installation Effectiveness 

Evaluation Plan 
Within twelve (12) months  after notification by the U.S. Fish and Wildlife Service that 
its Final Design Plans and Specifications (Prescription Condition 1.3.2.3) for the 
permanent downstream fishway have been approved, and within twelve (12) months of 
any other approval required by law, the Licensee shall, at its own expense and in 
consultation with the U.S. Fish and Wildlife Service, U.S. Forest Service, Washington 
Department of Fish and Wildlife, and the Kalispel Indian Tribe, develop a Post-
installation Effectiveness Evaluation Plan for the permanent downstream fishway.  The 
plan shall provide for documentation of downstream movement of target fish species as 
determined by radio telemetry or other means of accurately tracking fish movement 
through Box Canyon Dam and into the tailrace area.  The number of fish selected for the 
fish movement investigation shall be determined by the U.S. Fish and Wildlife Service 
based on an accepted sampling protocol.  This documentation shall include fish passage 
efficiency, passage time, mortality, and injury for a representative range of operating 
scenarios and flow releases from the Box Canyon Dam. 
 
1.3.2.7 BCD Permanent Downstream Fishway – Installation and Operation 
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Within eighteen (18) months after notification by the U.S. Fish and Wildlife Service that 
the Licensee’s Final Design Plans and Specifications for the permanent downstream 
fishway have been approved (see Prescription Condition 1.3.2.3), the Licensee shall, at 
its own expense, install and commence operation of the permanent downstream fishway 
at Box Canyon Dam.  The installation and operation of the permanent downstream 
fishway shall be conducted in accordance with these plans to provide effective (safe and 
timely) downstream passage for juvenile, sub-adult and adult target fish species.  The 
Licensee shall notify the U.S. Fish and Wildlife Service and the other resource agencies 
identified herein in writing when the permanent downstream fishway becomes 
operational.  The operation, maintenance, and monitoring of permanent downstream 
fishway operations shall be conducted in accordance with plans set forth in Prescription 
condition No. 1.3.2.4 and 1.3.2.5, and shall begin concurrent with the initiation of 
permanent downstream fishway operations. 
 
In addition, the permanent downstream fishway shall be operational when target fish 
species are present in the Box Canyon Reservoir, as determined by the U.S. Fish and 
Wildlife Service using the best scientific information available.  The permanent 
downstream fishway will not be required to be operational when spill gates are fully 
open.  The Licensee may also request a 120-day extension from the U.S. Fish and 
Wildlife Service, if justified, due to seasonal construction constraints. 
 
1.3.2.8  BCD Permanent Downstream Fishway – Post-Installation Effectiveness 

Evaluations 
 
Upon completion of the installation of the permanent downstream fishway at Box 
Canyon Dam, the Licensee shall, at its own expense, commence Post-installation 
Effectiveness Evaluations in accordance with the U.S. Fish and Wildlife Service-
approved plan set forth in Prescription Condition No. 1.3.2.6.  Within twelve (12) months 
after installation of the permanent downstream fishway, the Licensee shall submit to U.S. 
Fish and Wildlife Service, U.S. Forest Service, Washington Department of Fish and 
Wildlife, and the Kalispel Indian Tribe results of initial effectiveness evaluations.  
Results of the evaluations shall be submitted to resource managers identified herein for 
review and comment prior to being filed with the Commission.  If notified by the U.S. 
Fish and Wildlife Service that deficiencies are observed in the fishway, the Licensee shall 
provide the U.S. Fish and Wildlife Service a remediation plan to rectify such deficiencies 
that includes a schedule of repeating the effectiveness evaluation within sixty(60) days 
after notification.  Subsequent to approval of the remediation plan by the U.S. Fish and 
Wildlife Service, the Licensee shall file the remediation plan with the Commission and 
shall implement the plan in accordance with its approved schedule.  This effectiveness 
evaluation process shall continue until it is demonstrated that all reasonable measures 
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necessary and appropriate to maximize downstream fish passage effectiveness have been 
performed to the satisfaction of the U.S. Fish and Wildlife Service.  The Licensee shall 
conduct post-construction evaluations of the effectiveness of the permanent downstream 
fishway at last once every five (5) years for the duration of the license. 
 
1.3.2.9 BCD Permanent Downstream Fishway – Monitoring Report 
 
Within twelve (12) months after the installation and commencement of operation of the 
permanent downstream fishway, and annually thereafter, the Licensee shall submit to the 
U.S. Fish and Wildlife Service, the U.S. Forest Service, the Washington Department of 
Fish and Wildlife, and the Kalispel Indian Tribe a report summarizing the information 
obtained through monitoring (see Prescription Condition 1.3.2.5).  The Monitoring 
Report shall include the results of observations taken by the Licensee pursuant to all U.S. 
Fish and Wildlife Service-approved plans. 
 
1.4  General Prescription for Fishways at Calispell Creek Pumping Plant 
 
The following general conditions are prescribed for the construction, operation, and 
maintenance of upstream and downstream fishways at the Calispell Creek Pumping Plant, 
and are prescribed to ensure effectiveness of the fishways pursuant to Section 1701(b), of 
the 1992 National Energy Policy Act )P.L. 102-486, Title XVIII, 106 Stat. 3008): 

A. The Department of the Interior (Department), through the Fish and Wildlife 
Service, reserves the authority to modify these conditions for the fishway at 
any time before license issuance, as well as any time during the term of the 
license, after review of new information. 

B. The Department, through the U.S. Fish and Wildlife Service, retains the right 
to review and approve all final fishway plans and specifications prior to 
construction. 

C. The Licensee shall insure the maximum effectiveness of the fishway 
consistent with hydropower operations as approved by the Federal Energy 
Regulatory Commission (Commission), at Calispell Creek Pumping Plant as 
needed to accommodate upstream passage for bull trout, westslope cutthroat 
trout, and mountain whitefish; collectively; “target fish species”. 

D. The Licensee shall keep the fishway in proper working order and shall keep 
all fishway areas clear of trash, sediment, logs, debris, and other material that 
would hinder passage.  Anticipated maintenance shall be performed in 
sufficient time before a migratory period such that the fishway can be tested 
and inspected and will operate effectively prior to and during the migratory 
periods. 
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E. Upon request, the Licensee shall provide personnel of the U.S. Fish and 
Wildlife Service, U.S. Forest Service, Kalispel Indian Tribe, and Washington 
Department of Fish and Wildlife access to the Box Canyon Hydroelectric 
Project (“Project”) site and to pertinent Project records for the purpose of 
inspecting the fishway to determine compliance with these conditions for the 
fishway. 

1.5 Specific Prescription for Upstream Fishways at the Calispell Creek 
Pumping Plant (CCPP) 

The following conditions are prescribed for the construction, operation and maintenance 
of an upstream fishway at the Calispell Creek Pumping Plant to provide effective (safe 
and timely) passage of juvenile, sub-adult and adult target fish species of or in excess of 
100 mm (~4.0 inches) in total length. 
 
1.5.1  Calispell Creek Pumping Plant (CCPP) Interim Upstream Fishway 
 
1.5.1.1 CCPP Interim Upstream Fishway – Conceptual Design Investigation 
 
Within seven and one-half (7.5) years after license issuance, the Licensee shall, at its own 
expense and in consultation with the U.S. Fish and Wildlife Service, U.S. Forest Service, 
Washington Department of Fish and Wild Life, and the Kalispel Indian Tribe, develop 
and submit for approval by the U.S. Fish and Wildlife Service plans for completing 
design investigations to collect site-specific biological and engineering information 
required to site, design, and install interim an upstream fishway at Calispell Creek 
Pumping Plant.  The plan shall provide for the completion of site-specific design 
investigations to determine, among other design details: 

A. The design range for Calispell Creek shall be such that the fishway is 
operational at the full range of flows and water surface elevations, both 
upstream and downstream from the Calispell Creek Pumping Plant.  Design 
and operation, for periods when Calispell Creek exceeds the water quality 
criterion for temperature, shall be consistent with Section 401 (Clean Water 
Act) water quality certification, issued by the Environmental Protection 
Agency or appropriate Tribal authority; 

B. Site-specific hydraulic conditions, under all operating scenarios, of 
Calispell Creek upstream of the Calispell Creek Pumping Plant; 

 
C. Testing, using a model of Calispell Creek, that takes into consideration: 

channel configuration above and below the Calispell Creek Pumping Plant, 
operation of the existing pumps; modifications to existing pumping 
operations (including but not limited to the installation of fish screens, fish 
guidance structures, trash racks, etc.); and location of existing or additional 
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outfall structures downstream from the Licensee.  Such testing shall be used 
to determine proper siting of fishway facilities to accommodate upstream 
fish passage, including entrance and exit points for a future volitional 
fishway and release location(s) for fish collected in an interim upstream 
fishway; 

 
D. Information on the swimming performance, in consideration of the best 

scientific information available, to determine the behavior and migratory 
pattern of juvenile (100 mm in length or greater), sub-adult and adult target 
fish species upstream and downstream from the Calispell Creek Pumping 
Plant sufficient to ensure proper siting of interim upstream fishway a 
structure(s0, including entrance and exit point(s) for fish migrating 
upstream through Calispell Creek Pumping Plant and appurtenant facilities, 
and transported to streams tributary to Calispell Creek, for all operating 
scenarios and related environmental cues, including but not limited to water 
temperature, water velocity and lighting. 

 
E. Devices and measures to allow adjustment of fishway entrance attraction 

flows as necessary to effectively attract target fish species into the fishway; 
 
F. Devices and measures to allow adjustment of fishway entrance 

configuration, elevation, and location to effectively attract target fish 
species into the fishway; and 

 
Box Canyon Hydroelectric Project operations, including but not limited to, operational 
pool elevation in the Box Canyon Reservoir and the operation of a pump or pumps 
located upstream from Calispell Creek Pumping Plant. 
 
1.5.1.2 CCPP Interim Upstream Fishway – Final Design Plans and Specifications 
 
Within twelve (12) months after notification by the U.S. Fish and Wildlife Service that its 
conceptual Design Investigation Plan (see Condition 1.5.1.1) has been approved, the 
Licensee shall submit for the review and approval of the U.S. Fish and Wildlife Service 
the results of all interim upstream fishway design investigations and design plans and 
specifications for construction and operation of the interim upstream fishway at Calispell 
Creek Pumping Plant. 
1.5.1.3    CCPP Interim Upstream Fishway – Operations and Maintenance Plan 
 
Within twelve (12) months after notification by the U.S. Fish and Wildlife Service, that 
their Conceptual Design Investigation Plans and Specifications (see Condition 1.5.1.1) 
gave been approved, the Licensee shall, at its own expense and in consultation with the 
U.S. Fish and Wildlife Service, U.S. Forest Service, Washington Department of Fish and 
Wildlife, and the Kalispel Indian Tribe, develop and submit for review and approval by 
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the U.S. Fish and Wildlife Service an operation and maintenance plan describing 
anticipated operation, maintenance, schedules, inspections and contingencies. 
 
1.5.1.4 CCPP Interim Upstream Fishway – Monitoring and Reporting Plan 
 
Within twelve (12) months after notification by the U.S. Fish and Wildlife Service that 
their Conceptual Design Plans and Specifications (see Condition 1.5.1.1) have been 
approved, the Licensee shall, at its own expense and in consultation with the U.S. Fish 
and Wildlife Service, U.S. Forest Service, Washington Department of Fish and Wildlife, 
and the Kalispel Indian Tribe, develop and submit for the review and approval of the U.S. 
Fish and Wildlife Service a plan for monitoring interim upstream the fishway at Calispell 
Creek Pumping Plant.  The monitoring plan shall require submission of an annual 
monitoring report to the resource entities identified herein for the duration of the 
operation of the interim upstream the fishway and shall include, at a minimum, the 
following information: 
 

A. The number of fish, by species, size, age class, and date observed at the 
interim upstream fishway collection point and transported upstream; 

 
B. The number of hours and days the interim trap-and-haul fishway was in 

operation, including a maintenance summary and explanation of any out-of-
service events in excess of two hours; 

 
C. A record of the daily observations conducted by a qualified fish biologist 

(approved by the U.S. Fish and Wildlife Service) about the physical 
condition of fish using the interim upstream fishway.  Such observations 
shall include, but not be limited to, delay, injury, descaling and disease.  
The Licensee shall report any observed delay, injury, and mortality of fish 
to the U.S. Fish and Wildlife Service within 24 hours and shall take 
appropriate corrective measures within 60 days after notification; and 

 
D. A continuous record of Dissolved Oxygen (DO) levels, water temperature, 

stream flow and velocity, measured at least hourly, or as required to 
accurately monitor effectiveness of the upstream fishway structure.  Water 
quality data that has been collected to meet other Federal, State, and/or 
Tribal requirements may be utilized if applicable. 

 
1.5.1.5  CCPP Interim Upstream Fishway – Post-Installation Effectiveness 

Evaluation Plan 
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Within twelve (12) months after notification by the U.S. Fish and Wildlife Service, that 
their conceptual Design Plans and Specifications (see Condition 1.5.1.1) have been 
approved, the Licensee shall, at its own expense and in consultation the U.S. Fish and 
Wildlife Service, U.S. Forest Service, Washington Department of Fish and Wildlife, and 
the Kalispel Indian Tribe, develop a plan for post-installation evaluations of the interim 
upstream fishway.  The plan shall require documentation of the upstream movement of 
target fish species as determined by radio telemetry or other means of accurately tracking 
fish movement.  The number of fish selected for this fish movement study shall be 
approved by the U.S. Fish and Wildlife Service, and will be based on accepted sampling 
protocol.  This documentation shall include fish passage efficiency, passage time, 
mortality, injury, and fallback rates for a representative range of operating scenarios, and 
flow releases form the Calispell Creek Pumping Plant. 
 
1.5.1.6 CCPP Interim Upstream Fishway – Installation and Operation 
 
Within twelve (12) months of the Fish and Wildlife Service’s approval of the Licensee’s 
final Design Plans and Specifications (see Condition 1.5.1.2) for construction and 
operation of the interim upstream fishway, the Licensee shall, at its own expense, install 
and commence operation of the interim upstream the fishway at Calispell Creek Pumping 
Plant.  The installation and operation of the interim upstream fishway shall be conducted 
in accordance with these plans to provide effective (safe and timely) upstream passage 
for juvenile, sub-adult, and adult target fish species.  The Licensee shall notify the U.S. 
Fish and Wildlife Service and other resource entities identified herein in writing when the 
interim upstream fishway becomes operations.  Operation, maintenance, and monitoring 
of interim upstream fishway operations, in accordance with U.S. Fish and Wildlife 
Service-approved Interim Upstream Fishway Operation and Maintenance Plan (see 
Condition 1.5.1.4) shall commence with initiation of interim upstream, fish operations.  
The initial operation of the upstream fishway shall be operational as directed using the 
best scientific information available.  Subsequently, timing of the operation of the 
structure shall be adjusted, as necessary, based on observed presence of target fish 
species in the Box Canyon Reservoir and/or Calispell Creek, and as approved by the U.S. 
Fish and Wildlife Service. 
 
1.5.1.7 CCPP Interim Upstream Fishway  - Post-Installation Effectiveness   
 
Upon completion of installation and commencement of operation of the interim upstream 
fishway, the Licensee shall, at its own expense, commence post-installation effectiveness 
evaluations in accordance with the U.S. Fish and Wildlife Service-approved plan set forth 
in condition 1.5.1.5.  Within twelve (12) months of installation of the interim upstream 
fishway, the Licensee shall submit to the U.S. Fish and Wildlife Service, U.S. Forest 
Service, Washington Department of Fish and Wildlife, and the Kalispel Indian Tribe the 
results of initial effectiveness evaluations.  Results of the evaluations shall be submitted 
to resource managers identified herein for review and comment prior to being filed with 
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the commission.  If notified by the U.S. Fish and Wildlife Service that deficiencies are 
observed in the fishway, the Licensee shall provide the U.S. Fish and Wildlife Service a 
remediation plan to rectify such deficiencies that includes a schedule for repeating the 
effectiveness evaluation within sixty (60) days after notification.  Subsequent to approval 
of the remediation plan by the U.S. Fish and Wildlife Service, the Licensee shall file the 
remediation plan with the Commission and shall implement the plan in accordance with 
its approved schedule.  This effectiveness evaluation process shall continue until it is 
demonstrated that all reasonable measures necessary and appropriate to maximize 
upstream fish passage effectiveness have been performed to the satisfaction of the U.S. 
Fish and Wildlife Service.  The Licensee shall conduct post-construction evaluations of 
the effectiveness of the interim trap-and-haul fishway at least once every five (5) years 
until such time as a permanent Upstream Volitional fishway becomes operational or for 
the duration of the license, whichever comes first. 
 
1.5.1.8 CCPP Interim Upstream Fishway – Monitoring Report 
 
Within twelve (12) months after the installation and commencement of operation of the 
interim upstream fishway, and on an annual basis thereafter, the Licensee shall submit to 
the U.S. Fish and Wildlife Service, U.S. Forest Service, Washington Department of Fish 
and Wildlife, and the Kalispel Indian Tribe a report (see condition 1.5.1.4) summarizing 
information obtained through monitoring.  The monitoring report shall include results of 
observations taken by the Licensee pursuant to the stipulations as described in 
Prescription Condition Nos. 1.5.1.4 and 1.5.1.5. 
 
1.5.2   Calispell Creek Pumping Plant (CCPP) Permanent volitional Upstream 

Fishway 
 
1.5.2.1  CCPP Permanent Volitional Upstream Fishway – Criteria for 

Implementation 
 
The Licensee shall implement the construction, operation, and maintenance of a 
permanent volitional upstream fishway at the Calispell Creek Pumping Plant if notified 
by the U.S. Fish and Wildlife Service that at least two streams, tributary to Calispell 
Creek and located upstream from the Calispell Creek Pumping Plant, provide adequate 
habitat, and will allow the unrestricted movement of the target fish species between the 
designated tributaries and the Calispell Creek Pumping Plant. 
 
1.5.2.2  CCPP Permanent Volitional Upstream Fishway – Conceptual Design 

Investigation 
 
Within six (6) months after being notified in writing by the U.S. Fish and Wildlife 
Service that the criteria for implementing a Permanent Upstream Volitional fishway has 
been met, the Licensee shall, at its own expense and in consultation with the U.S. Fish 
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and Wildlife Service, U.S. Forest Service, Washington Department of Fish and Wildlife, 
and the Kalispel Indian Tribe, develop and submit for review and approval by the U.S. 
Fish and Wildlife Service, plans for completing design investigations to collect site-
specific biological and engineering information required to site, design, and install 
permanent, volitional pool and weir, vertical slot, or similar the fishway at Calispell 
Creek Pumping Plant.  The plan shall provide for the completion of site-specific design 
investigations to determine, among other design details: 

A. The design range for Calispell Creek shall be such that the fishway(s) is/are 
operational at the full range of flows and water surface elevations, both 
upstream and downstream from the Calispell Creek Pumping Plant.  Design 
and operation, for periods when Calispell Creek exceeds water quality 
criterion for temperature, shall be consistent with Section 401 (Clean Water 
Act) water quality certification issued by the Environmental Protection 
Agency or appropriate Tribal authority; 

B. Site-specific hydraulic conditions, under all operating scenarios, of 
Calispell Creek upstream of Calispell Creek Pumping Plant; 

 
C. Testing, using a model of Calispell Creek, that takes into consideration: 

channel configuration above and below the Calispell Creek Pumping Plant, 
operation of existing pumps; modifications to the existing pumping 
operations (including but not limited to the installation of fish screens, fish 
guidance structures, trash racks, etc.); and location of existing or additional 
outfall structures downstream from the Calispell Creek Pumping Plant that 
are associated with pumps operated by the Licensee.  Such testing shall 
ensure proper siting of fishway facilities to accommodate upstream fish 
passage, including entrance and exit points for the permanent upstream 
volitional fishway; 

 
D. Information on swimming performance, in consideration of the best 

scientific information available, to determine behavior and migratory 
pattern of juvenile (100 mm in length or greater), sub-adult and adult target 
fish species upstream and downstream from Calispell Creek Pumping Plant 
sufficient to determine proper siting of the permanent upstream fishway 
structure(s), including entrance and exit point(s) for fish migrating upstream 
through Calispell Creek Pumping Plant and appurtenant facilities for all 
operating scenarios and related environmental cues, including but not 
limited to water temperature, water velocity and lighting; 

 
E. Devices and measures to allow adjustment of the fishway entrance 

attraction flows as necessary to effectively attract target fish species into the 
fishway; 
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downstream from the Calispell Creek Pumping Plant.  The information 
shall be sufficient to ensure the proper siting of downstream fishway 
structures (including entrance and exit points for fish migrating downstream 
through the Calispell Creek Pumping Plant) and appurtenant facilities, and 
shall be obtained for all operating scenarios and related environmental cues, 
including but not limited to water temperature, dissolved oxygen, stream 
velocity, and lighting; 

 
B. Design investigations, using a model of Calispell Creek, that takes into 

consideration the channel configuration above the Calispell Creek Pumping 
Plant.  Such testing shall be used to determine the proper siting of fishway 
facilities to accommodate downstream fish passage, including entrance and 
exit points for the permanent downstream fishway; 

 
C. Design investigations, as needed to accommodate the installation of devices 

and include measures to allow adjustment of fishway entrance attraction 
flows as necessary to effectively attract target fish species into the fishway; 

 
D. The design range for Calispell Creek shall be such that the fishway is 

operational at the full range of flows and water surface elevations and/or 
during the time frame specified by the U.S. Fish and Wildlife Service, 
based on the likely presence of target fish species in Calispell Creek.  
Design and operation during periods when Calispell Creek exceeds the 
water quality criterion for temperature shall be consistent with Section 401 
(Clean Water Act) water quality certification issued by the Environmental 
Protection Agency or appropriate Tribal authority; 

 
E. The design plan shall include a provision for the installation of at least one 

Hidrostal ® or Archimedes type pump(s), as determined to be most 
effective for the downstream movement of target fish species, by the U.S. 
Fish and Wildlife Service.  The pump shall have a variable speed drive, 
have a pumping capacity of no less than 80 cubic feet per second (cfs), and 
shall have a head capacity equal to the maximum difference in surface 
water elevation between Calispell Creek upstream and downstream from 
the Calispell Creek Pumping Plant, for those periods in which the pump is 
operating; 

 
F. The design plan shall include a provision for the installation of a fish 

exclusion barrier (i.e., full screening) to prevent entrainment and 
impingement of target fish species (equal to or greater than 100 mm in 
length), at a point upstream from Calispell Creek Pumping Plant, as needed 
to guide target fish species past existing pumps to the Hidrostal ® or 
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Archimedes type pump(s).  This fish exclusion barrier shall be comprised of 
fish exclusion screens; 

 
G. Fish exclusion screens will be designed to accommodate an approach 

velocity of 0.80 ft/s, over the gross screen surface area , as measured 
perpendicular and 3 inches from the screen (NMFS 1995a).  The narrowest 
dimension in the screen openings shall not exceed ¼ or 0.25 inches (6.35 
mm) in narrow direction, as needed to prevent entrainment or impingement 
of target fish species equal to or greater than 100 mm in length (NMFS 
1995a).  The design shall include a cleaning device necessary to maintain 
the fish exclusion screen free of debris and/or detritus; and 

 
H. When the stage of Calispell Creek downstream from the Calispell Creek 

Pumping Plant is lower than the stage of Calispell Creek upstream of the 
Calispell Creek Pumping Plant, and Calispell Creek is free flowing through 
existing culverts, the pump(s) may be shut down, provided that target fish 
species (at any life stage) are free to move through the culverts. 

 
1.6.2  CCPP Downstream Fishway – Final Plans and Specifications 
 
Within twelve (12) months after notified by the U.S. Fish and Wildlife Service, that 
conceptual plans for downstream fishway required by Condition 1.6.1 above, have been 
approved, the Licensee shall at its own expense and in consultation with the U.S. Fish 
and Wildlife Service, U.S. Forest Service, Washington Department of Fish and Wildlife, 
and Kalispel Indian Tribe, develop and submit for review and approval by the U.S. Fish 
and Wildlife Service, the Final Design Plans and Specifications for the permanent 
Downstream fishway at the Calispell Creek Pumping Plant. 
 
1.6.3  CCPP Downstream Fishway – Operations and Maintenance Plan 
 
Within twelve (12) months after notified by the U.S. Fish and Wildlife Service, that the 
conceptual plans for downstream fishway required by Condition 1.6.1 above, have been 
approved, the Licensee shall, at its own expense and in consultation with the U.S. Fish 
and Wildlife Service, U.S Forest Service, Washington Department of Fish and Wildlife, 
and Kalispel Indian Tribe, develop and submit for review and approval by the U.S. Fish 
and Wildlife Service an operations and maintenance plan for the permanent Downstream 
Fishway describing anticipated operations, maintenance, schedules, inspections, and 
contingencies. 
 
1.6.4  CCPP Downstream Fishway – Monitoring and Reporting Plan 
 
Within twelve (12) months after notified by the U.S. Fish and Wildlife Service, that the 
conceptual plans for downstream fishway required by Condition 1.6.1 above, have been 
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approved, the Licensee shall, at its own expense and in consultation with the U.S. Fish 
and Wildlife Service, U.S. Forest Service, Washington Department of Fish and Wildlife, 
and Kalispel Indian Tribe, develop and submit for review and approval by the U.S. Fish 
and Wildlife Service, a plan for monitoring the downstream fishway at the Calispell 
Creek Pumping Plant.  The monitoring plan shall require that the Licensee submit an 
annual monitoring report to the U.S. Fish and Wildlife Service, U.S. Forest Service, 
Washington Department of Fish and Wildlife, and Kalispel Indian Tribe, for the duration 
of operation of the permanent Downstream Fishway.  The annual monitoring report shall 
include: 
 

A. The number of fish, by species, size, age class, and date observed at the 
downstream fishway; 

B. The number of hours and days the fishway was in operation, including a 
maintenance summary and explanation of any out-of-service events in 
excess of two hours; 

C. A continuous (minimum of an hourly measurement) record of water 
temperature, stream flow and velocity.  Measurements shall be taken at a 
location at or near the entrance to the fishway as required to accurately 
monitor the effectiveness of the Hidrostal ® or Archimedes type pump(s); 
and 

 
D. A record of daily observations by a qualified fish biologist (approved by the 

U.S. Fish and Wildlife Service), about the physical condition of target fish 
using the downstream fishway.  Such observations shall include, but not be 
limited to: delay, injury, descaling, disease, and/or any indication of 
predation by piscivorous birds or fish resulting from disorientation of the 
target fish species using the downstream fishway.  The Licensee shall report 
any observed delay, injury, descaling, disease, and/or mortality of fish to 
the U.S. Fish and Wildlife Service within 24 hours and shall take 
appropriate corrective measures within 60 days after notification by the 
U.S. Fish and Wildlife Service. 

 
1.6.5   CCPP Downstream Fishway – Post-Installation Effectiveness Evaluation 

Plan 
 
Within twelve (12) months after notified by the U.S. Fish and Wildlife Service, that the 
conceptual plans for downstream fishway required by Condition 1.6.1 above, have been 
approved, the Licensee shall, at its own expense and in consultation with the U.S. Fish 
and Wildlife Service, U.S. Forest Service, Washington Department of Fish and Wildlife, 
and Kalispel Indian Tribe, develop and submit for review and approval by the U.S. Fish 
and Wildlife Service, a plan for post-installation evaluations of the permanent 
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Downstream Fishway.  The plan shall provide for documentation of the downstream 
movement of target fish species, as determined by radio-telemetry or other means of 
accurately tracking fish movement.  The plan shall include methods for documenting fish 
passage efficiency, passage time, mortality, and injury for a representative range of 
operating scenarios and flow releases form the Calispell Creek Pumping Plant. 
 
1.6.6  CCPP Downstream Fishway – Installation and Operation 
 
Within twenty-four (24) months after U.S. Fish and Wildlife Service approval of the 
Licensee’s Final Plans and Specifications for design, construction, and operation of the 
permanent downstream Fishway, as required by Condition 1.6.2 above, the Licensee 
shall, at its own expense, install and commence operation of the permanent Downstream 
Fishway at Calispell Creek Pumping Plant.  The installation and operation of the 
Downstream Fishway shall be conducted in accordance with approved plans to provide 
effective (safe and timely) downstream passage for juvenile, sub-adult, and adult fish 
species of, or in excess of 100 mm (~ 4 inches) in length.  The Licensee shall notify the 
U.S. Fish and Wildlife Service, U.S. Forest Service, Washington Department of Fish and 
Wildlife, and Kalispel Indian Tribe in writing when the permanent downstream fishway 
becomes operational.  The Licensee shall operate, maintain and monitor the permanent 
downstream fishway in accordance with the approved Downstream Fishway Operation 
and Maintenance Plan (see Condition 1.6.4).  In addition, the Licensee shall operate the 
downstream fishway when target fish species are present in the Box Canyon Reservoir, as 
determined by the U.S. Fish and Wildlife Service using the best scientific information 
available. 
 
1.6.7  CCPP Downstream Fishway—Post-Installation Effectiveness Evaluations 
 
Upon completion of the installation and commencement of operation of the permanent 
Downstream Fishway, the Licensee shall, at its own expense, commence a Post-
Installation Effectiveness Evaluation in accordance with the plan set forth in Condition 
10.6.5  Within twelve (12) months of the installation of the downstream fishway, the 
Licensee shall submit to the U.S. Fish and Wildlife Service, U.S. Forest Service, 
Washington Department of Fish and Wildlife Service, and Kalispel Indian Tribe, the 
results of the initial Post-Installation Effectiveness Evaluation.  Results of the evaluation 
shall be submitted to the resource managers identified herein with sufficient time for 
review and comment prior to being filed with the Commission.  If notified by the U.S. 
Fish and Wildlife Service that deficiencies have been observed in the fishway, the 
Licensee shall provide the U.S. Fish and Wildlife Service a remediation plan to rectify 
such deficiencies that includes a schedule for repeating the effectiveness evaluation 
within sixty (60) days after notification.  Subsequent to approval of the remediation plan 
by the U.S. Fish and Wildlife Service, the Licensee shall file the remediation plan with 
the Commission and shall implement the plan in accordance with its approved schedule.  
This effectiveness evaluation process shall continue until it is demonstrated that all 



Project No. 2042-013        - 43 - 

reasonable measures necessary and appropriate to maximize upstream fish passage 
effectiveness have been performed to the satisfaction of the U.S. Fish and Wildlife.  The 
Licensee shall repeat post-construction evaluations of effectiveness of the permanent 
Downstream Fishway at least once every five (5) years for the duration of the license. 
 
1.6.8  CCP Downstream Fishway—Monitoring Report 
 
Within twelve (12) months after installation and commence of operation of the permanent 
Downstream Fishway, and annual thereafter, the Licensee shall submit to the U.S. Fish 
and Wildlife Service, U.S. Forest Service, Washington Department of Fish and Wildlife, 
and  Kalispel Indian Tribe a report summarizing the information obtained through 
monitoring as required by Condition 10.6.4 above. 
 
 
 
 



 
APPENDIX D 

 
Water Quality Certificate  (401) 

 
Washington Department of Ecology 

AMENDED ORDER NO. 02WQER-5121A-01 
CERTIFICATION CONDITIONS FOR THE BOX CANYON HYDROELECTRIC 

PROJECT 
February 21, 2003 

 
I.  General Requirements 
 

A. All water quality criteria as specified in WAC 173-201A-030 for Class A 
waters plus specific conditions for the Pend Oreille River [WAC 173-201A-
130 (79)] apply to this project and the applicant shall comply with those 
criteria.  Nothing in this order shall be construed to allow the applicant to 
violate Washington's water quality standards (Chapter 173-201A WAC) 
unless otherwise authorized by Ecology. 

 
B. In the event of changes in or amendments to the state water quality 

standards (WAC 173-201A), or changes in or amendments to the state 
Water Pollution Control Act (RCW 90.48), or changes in or amendments to 
the Federal Clean Water Act, such provisions, standards, criteria or 
requirements shall also apply to this project and any attendant agreements, 
orders, or permits.  

 
C. Discharge of any solid or liquid waste to the waters of the state of 

Washington without approval from Ecology is prohibited.  
 
D. The District shall allow Ecology access during business hours to inspect the 

project and its operations to monitor compliance with the conditions of this 
order. 

 
E. Copies of this order and associated permits, licenses, approvals and other 

documents shall be kept on site and made readily available for reference by 
the District, its contractors and consultants, and by Ecology. 

 
II.  Specific Water Quality Provisions 
 
 A. Findings  [omitted – the section contains no requirements as to the licensee] 
 B. Total Maximum Daily Loads (TMDLs)- 
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  1. By 2004 Ecology will begin developing TMDLs and associated 
implementation plans for bringing the Pend Oreille River into 
compliance with Washington State's standards for temperature, pH 
and total dissolved gas pressure.  Where they are more protective, 
the provisions of the TMDL implementation plans relevant to Box 
Canyon dam and its operations, including specified time frames for 
implementing improvement measures, shall supercede the conditions 
of this order.      

 
C. Total Dissolved Gas Pressure (Total Dissolved Gas)- 
 
  1. Within thirty days of the date FERC issues a new license for the 

project, the District shall submit a Total Dissolved Gas Abatement 
Plan to Ecology for review and approval.  To date, the District has 
identified a combination of turbine upgrades, an auxiliary spillway 
bypass, and alternate gate settings as a possible approach for 
achieving compliance.  The plan must describe these measures in 
detail, including a modeled prediction of how effective they will be 
at reducing gas generated by the project.  Alternate measures may be 
proposed if they are equally effective at abating gas.  The plan must 
also include a compliance schedule that may not exceed ten years, as 
well as sufficient benchmarks and reporting to permit Ecology to 
track the District's progress toward implementing the plan.  
Implementation of the plan shall begin as soon as Ecology has 
provided the District with written approval. 

 
  2. As operational, structural and other changes are implemented, the 

District shall monitor the effectiveness of these abatement measures 
at reducing Total Dissolved Gas levels.  If the Total Dissolved Gas 
standard is met prior to or at the end of the ten year compliance 
period, no further improvements will be needed.  However, Ecology 
will require continued monitoring to ensure that the Total Dissolved 
Gas standard continues to be met during the spill season over the 
range of flows expected in the Pend Oreille River.   

 
  3. If the Total Dissolved Gas standard is not met by the end of the ten 

year compliance period, and after the Total Dissolved Gas 
Abatement Plan has been implemented, the District shall evaluate 
and incorporate any new reasonable and feasible technologies that 
have been developed since the original abatement plan was prepared.  
If no new reasonable and feasible improvements are identified 
through this evaluation, the District shall either prepare a Use 
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Attainability Analysis (UAA), or provide scientific justification for a 
site-specific Total Dissolved Gas criterion.   

 
D. Non-native Aquatic Biota- 
 
  1. Within thirty days of the date FERC issues a new license for the 

project, the District shall complete the Aquatic Plant Management 
Plan, currently in draft form, for the Box Canyon reservoir.  The 
Aquatic Plant Management Plan shall be submitted to Ecology for 
review and approval.  The plan needs to include containment 
methods for Eurasian water milfoil (Myriophyllum spicatum) and 
any other non-native nuisance aquatic plants in the reservoir, plus an 
implementation schedule and provisions for periodic monitoring to 
track progress toward meeting the goals of the plan.  Implementation 
of the plan shall begin as soon as Ecology has provided the District 
with written approval.  

 
  2. The District shall prepare annual reports detailing progress toward 

meeting the goals of the Aquatic Plant Management Plan, including 
recommendations for modifying the plan as needed.  These reports 
shall be submitted to Ecology. 

 
E. Temperature- 
 
  1. Within thirty days of the date FERC issues a new license for the 

project, the District shall submit an Interim Temperature 
Management Plan for review and approval by Ecology.  The plan 
needs to cover those times of the year when water temperatures both 
exceed 20o C and modelling indicates that impounded conditions are 
warmer than unimpounded conditions in the Box Canyon reach of 
the Pend Oreille River.  The plan shall identify all reasonable and 
feasible mitigation measures that could be used in the short-term to 
decrease any warming effects of the dam's operation on temperatures 
in the river.  If no such mitigation measures are identified, the 
District shall provide Ecology with their analysis supporting that 
decision.  Implementation of the plan shall begin as soon as Ecology 
has given the District written approval. 

 
  2. The Interim Temperature Management Plan shall remain in effect 

only until Ecology completes a temperature TMDL and its 
associated implementation plan for the Pend Oreille River.   

 
III. Water Quality Monitoring and Reporting 
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A. Within thirty days of the date FERC issues a new license for the project, the 

District shall prepare a water quality monitoring and quality assurance 
project plan (QAPP) and submit the plan to Ecology for review and written 
approval.  Initially, the plan shall include provisions for monitoring pH, 
temperature, dissolved oxygen, and total dissolved gas pressure (Total 
Dissolved Gas).  Revisions to the QAPP may be required by Ecology in the 
future based on monitoring results, regulatory changes, changes in project 
operations and/or the requirements of TMDLs.  Implementation of the plan 
shall begin as soon as Ecology has provided the District with written 
approval. 

 
B. The QAPP shall include, at a minimum, a list of parameters to be 

monitored, a map of sampling locations, and descriptions of the purpose of 
the monitoring, sampling frequency, sampling procedures and equipment, 
analytical methods, quality control procedures, data handling and data 
assessment procedures, and reporting protocols.  The District shall re-
evaluate and propose any needed revisions to the QAPP at least every five 
years and at other times to respond to the monitoring requirements in Part II 
of this order. Changes to the QAPP need written approval by Ecology 
before taking effect. 

 
C. Water quality monitoring results, along with a summary report, shall be 

submitted annually to the Department of Ecology, Eastern Region Office.  
Ecology will use the monitoring results to track the project's progress 
toward meeting and remaining in compliance with state water quality 
standards. 

 
IV. Construction Activities 
 
 A. While the existing project is not a construction site, all development or 

mitigation projects proposed under relicensing must meet the following 
conditions.  Ecology may require a separate section 401 water quality 
certification if another Federal permit is needed for construction of any 
development or mitigation project. 

 
  1. All water quality criteria as specified in WAC 173-201A-030 for 

Class A waters and specific conditions for the Pend Oreille River 
[WAC 173-201A-130 (79)] apply to any construction work needed 
to implement development or mitigation projects required under the 
new FERC license. 
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  2. The turbidity criterion for Class A waters (WAC 173-201A-030(2)) 
may be modified to allow a temporary mixing zone during and 
immediately after in-water or shoreline construction activities that 
disturb in-place sediments.   

 
A temporary turbidity mixing zone is subject to the constraints of 
WAC 173-201A-100(4) and (6)and is authorized only after the 
activity has received all other necessary local and state permits and 
approvals, and after the implementation of appropriate best 
management practices (BMPs) to avoid or minimize disturbance of 
in-place sediments and exceedences of the turbidity criterion.  The 
temporary turbidity mixing zone for waters with flows greater than 
100 cubic feet per second (cfs) at the time of construction, is 300 
feet downstream of the activity causing the turbidity exceedences. 

 
V.  Spill Prevention and Control   
 

A. Any work that is out of compliance with this order, conditions causing 
distressed or dying fish, or any discharge of oil, fuel or chemicals into state 
waters or onto land with a potential for entry into state waters, is prohibited.  

 
B. In the event of a discharge of oil, fuel, or chemicals into state waters, or 

onto land with a potential for entry into state waters, containment and 
clean-up efforts shall begin immediately and be completed as soon as 
possible, taking precedence over normal work.  Clean-up shall include 
proper disposal of any spilled material and used clean-up materials. 

 
C. Spills into state waters, spills onto land with a potential for entry into state 

waters, fish kills, and any other significant water quality impacts, shall be 
reported immediately to the Department of Ecology Eastern Region Office 
at (509) 329-3400.  Notification shall include a description of the nature 
and extent of the problem, any actions taken to correct the problem, plus 
any proposed changes in operations to prevent further problems.  

 
VI.  Amendment of this Order  
 
 A. Ecology reserves the right to amend this order if Ecology determines that 

the provisions hereof no longer provide reasonable assurance that the 
project and its operations will comply with state water quality standards.  
Any such amendment shall be done through an order which can be appealed 
to the Pollution Control Hearings Board under RCW 43.221B.  Ecology 
shall transmit any such orders to FERC for inclusion in the existing license. 

 



 
APPENDIX E 

 
Environmental Protection Agency (EPA) 

§401 Certification Conditions for Calispell Creek Pump Works 
Under FERC Project No. 2042-013 (Box Canyon Dam) 

 
Date: January 2, 2003 

 
General Conditions 

 
1 The District shall provide access to the Project sites and all mitigation sites upon 

request by representatives of EPA or the Kalispel Tribe of Indians for site 
inspections, monitoring, and data collection, in order to verify that conditions of 
this certification are being met. 

 
2 This certification is provisional upon, and does not exempt the applicant from, 

compliance with all applicable statutes, permits, requirements and codes 
administered by other federal, state, tribal, and local agencies. 

 
3 This certification is valid for the duration of the proposed license. 
 
3.1 This certification will cease to be valid if the Project is constructed and/or operated 

in a manner not consistent with the Project description contained in the Project’s 
FERC application and all subsequent formal revisions and conditions contained in 
the FERC license issued to the Project.  This certification does not preclude the 
Project from operating in accordance with more stringent water quality standards 
that may be imposed upon it. 

 
3.2 This certification will cease to be valid and the applicant must reapply with an 

updated application if the information contained in the Project application or FERC 
license is voided by subsequent submissions by any federal or state agency or 
Tribe. 

 
4 Any future actions by (or at) the Project locations, emergency or otherwise, that are 

not defined or provided for in the FERC license are not covered by this 
certification. 

 
5 All future action(s) undertaken by the Project to satisfy the conditions of this 

certification shall be coordinated with EPA and the Kalispel Tribe and notice shall 
be provided to EPA and the Kalispel Tribe prior to implementation of such 
action(s).  If the Kalispel Tribe is approved to administer section 401 of the CWA 
on the Reservation, all such coordination will be direct to the Kalispel Tribe. 
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6 EPA reserves the right to exercise its authority to add and alter terms and 

conditions of this Certification as authorized by the CWA, in order to carry out its 
responsibilities with respect to water quality during the life of the FERC license for 
the Project in order to reasonably assure compliance in light of changed 
circumstances. 

 
7 A copy of this certification, any state or Tribal permit conditions or requirements, 

and the currently effective FERC license with all conditions shall be kept at the 
Project offices and shall be readily available for review and/or reference by Project 
personnel, operators, contractors, construction supervisors, managers, and foremen, 
and federal, state, and/or Tribal personnel. 

 
8 To avoid violations of, and/or non-compliance with, this certification, the Project 

shall ensure that Project managers and any other parties responsible for, or 
delegated or contracted duties essential to, compliance with this certification have 
read and understand the relevant provisions of this certification, applicable permits, 
other requirements, and any subsequent revisions or approvals which are related or 
interrelated to conditions of this certification.  Such individuals shall verify that 
this condition has been met by contemporaneously signing a log which identifies 
the individual, the date, and the document(s) reviewed.  This log will be developed 
and maintained by the Project and will be made available for review by federal and 
Tribal inspectors.  A copy of the log will be provided by the Project to such 
inspectors if requested. 

 
9 Any violations of, or non-compliance with, this certification or the conditions of 

this certification which are discovered by the Project shall be documented and 
reported to EPA and the Kalispel Tribe in writing by the Project within 24 hours of 
Project personnel becoming aware that such violation or non-compliance has 
occurred.  Such written report(s) shall be signed by authorized Project personnel 
and submitted to the appropriate EPA or Tribal office (whichever is the then 
current certifying authority) and may be submitted by facsimile or other electronic 
transmittal.  A copy of such report(s) shall be maintained by the Project.  Failure to 
report as required by this paragraph is a violation of this certification. 

 
Water Quality Standards, General and Specific Conditions 

 
10  Water Quality Standards (WQS) – General 
 
10.1   The Kalispel Tribe of Indians (“KTI” or “Tribe”) has completed its public 

participation process as to its proposed Water quality Standards (WQS).  
However, the Tribal council must still determine whether these standards 
will be adopted with or without modifications and EPA has not formally 
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approved the Kalipsel Tribe’s Water Quality Standards.  Therefore, EPA is 
using the Washington State Water Quality Standards as guidance [WAC 
173-201A]. 

 
10.1.1 Nothing in this certification shall absolve the Project from liability for 

violations of WQS or contamination and subsequent cleanup of surface 
waters occurring as a result of the Project’s Calispell Creek Pump works. 

 
10.1.2 Nothing in this certification shall be construed as to allow the Project to 

violate WQS. 
 
10.1.3 Nothing in this certification shall be deemed to authorize the Project to 

affect water quality so as to adversely impact reserved hunting, fishing, 
water and other rights of the Kalispel Tribe of Indians under federal law, 
including cultural and ceremonial resource uses and the rights of individual 
Indians on the Kalispel Indian Reservation. 

 
10.2   At the point of discharge, within the Project’s Calispell Creek Pump Works 

area within the boundary of the Kalispel Reservation, those Works shall not 
contribute to exceedances of the water quality criteria as specified in WAC 
173-201A-030 for Class A waters. 

 
10.3   In the event of EPA approval of the Kalispel Tribe’s water quality standards 

under the CWA, or there are changes in or amendments to the Clean Water  
Act, such provisions, standards, criteria, regulations, or requirements shall 
also apply to this Project and any attendant agreements, orders, or permits, 
as authorized by the Clean Water Act.  This requirement also applies to 
changes in or amendments to the state WQS as to waters subject to the State 
water quality management and protection jurisdiction, and as to Reservation 
waters prior to EPA approval of the Tribe’s water quality standards. 

 
11  Water Quality Standards (WQS) – Specific 
 
11.1  Calispell Creek, below the outlet of Calispell Lake and upstream of the 

reservation boundary, exceeds the WQS for dissolved oxygen (DO), and for 
temperature (T) during a portion of the year.  These waters then flow into 
the reservation.  Calispell Creek, inside the reservation boundary, also 
exceeds the WQS for these criteria during a portion of the year.  In addition, 
data indicates that the criterion for fecal coliform also may be exceeded.  
There is no cooling, aerating, or filtering of water through the Calispell 
Creek Pump Works and the discharge also exceeds, or is expected to 
exceed, these WQS, 
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11.1.1 Temperatures near 30 degrees Centigrade have been recorded near the 
pump station inside the reservation boundary.  The documentation 
submitted by the District as part of the license application also provides 
temperature data showing that Calispell Creek exceeds the temperature 
standard seasonally.  Temperature data collected by the Tribe similarly 
shows that WQS is exceeded. 

 
11.1.2 Dissolved oxygen is reported by the District in license application 

documentation to exceed the WQS seasonally, falling below the standard of 
8.0 mg/L and reported in the range of 5 mg/L to 7.5 mg/L. 

 
11.1.3 Fecal coliform has been measured in Calispell Creek, above the pump 

stations and within the reservation boundary, at levels of as high as 158 
cfu/100mL which indicates that the WQS of 100 colonies/100 mL (as a 
geometric mean) may be exceeded both inside and above the reservation 
boundary. 

 
11.1.4 The criteria for Characteristic Uses and Aesthetic Values likewise appear to 

not be met. 
 
11.2   WAC Water Quality Standards:  Calispell Creek, outside the Reservation 

boundary, is designated by the state of Washington Department of Ecology 
as a Class A surface water and certain criteria apply including, but not 
limited to, the following: 

 
11.2.1 General characteristic.  Water quality of this class shall met or exceed the 

requirements for all or substantially all uses.  [WAC 173-201A-030 (2)(a)] 
 
11.2.2 Characteristic Uses [WAC 173-201A-030 (2)(b):  Characteristic uses shall 

include but not be limited to, the following:  (i) Water supply (domestic, 
industrial, agricultural).  (ii) Stock watering.  (iii) Fish and shellfish: 
Salmonid migration, rearing, spawning, and harvesting.  Other fish 
migration, rearing, spawning, and harvesting.  Clam, oyster, and mussel 
rearing, spawning, and harvesting.  Crustaceans and other shellfish (crabs, 
shrimp crayfish, scallops, etc.) rearing, spawning, and harvesting.  (iv) 
Wildlife habitat.  (v) recreation (primary contact recreation, sport fishing, 
boating, and aesthetic enjoyment).  (vi) commerce and navigation. 

 
11.2.3 Fecal Coliform Organisms for Freshwater [WAC 173-201A-030 

(2)(c)(i)(A)]:  Freshwater – fecal coliform organism levels shall both not 
exceed a geometric mean value of 100 colonies/100 mL, and not have more 
than 10 percent of all samples obtained for calculating the geometric mean 
value exceeding 200 colonies/100mL. 
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11.2.4 Dissolved Oxygen [WAC 173-201A-030 (2)(c)(ii)(A)]:  Freshwater – 

dissolved oxygen shall exceed 8.0 mg/L. 
 
11.2.5 Temperature [WAC 173-201A-030 (2)(c)(iv)]:  Temperature shall not 

exceed 18.0o C (freshwater) or 16.0 o  C (marine water) due to human 
activities.  When natural conditions exceed 18.0o C (freshwater) and 16.0o 
C (marine water), no temperature increases will be allowed which will raise 
the receiving water temperature by greater than 0.3 o  C. 

 
Incremental temperature increases resulting from point source activities 
shall not, at any time, exceed t=28/(T+7) (freshwater) or t=12/(T-2) (marine 
water).  Incremental temperature increases resulting from nonpoint source 
activities shall not exceed 2.8 o  C 

 
  For purposes hereof, “t” represents the maximum permissible temperature  

increase measured at a mixing zone boundary; and “T” represents the 
background temperature as measured at a point or points unaffected by the 
discharge and representative of the highest ambient water temperature in 
the vicinity of the discharge. 

 
11.2.6 Turbidity [WAC 173-201A-030 (2)(c)(vi)]:  Turbidity shall not exceed 5 

NTU over background turbidity when the background turbidity is 50 NTU 
or less, or have more than a 10 percent increase in turbidity when the 
background turbidity is more than 50 NTU.  (NTU means nephelometric 
turbidity units). 

 
11.2.7 Aesthetic values [WAC 173-201A-030 (2)(c)(vi)]:  Aesthetic Values shall 

not be impaired by the presence of materials or their effects, excluding 
those of natural origin, which offend the senses of sight, smell, touch, or 
taste. 

 
11.2.8 “Natural conditions” or “natural background levels” means surface water 

quality that was present before any human-caused pollution.  When 
estimating natural conditions in the headwaters of a disturbed watershed it 
may be necessary to use the less disturbed conditions of a neighboring or 
similar watershed as a reference condition. [WAC 173-201A-020] 

 
12  Total Maximum Daily Load (TMDL) 
 
12.1  The state of Washington may adopt a Total Maximum Daily Load (TMDL) 

pursuant to section 303(d) of the Clean Water Act (CWA) for that portion 
of Calispell creek above the pump stations and outside the reservation 
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boundary.  After final approval by the EPA of such a TMDL for 
temperature (or other parameters specified by the state), EPA expects that 
the District shall implement those measures in the associated 
implementation plan(s) specific to the Project and its operations to ensure 
that waters entering the reservation above the Calispell Creek Pump Works 
meet the WQS or are not impaired as a result of the Project and its 
operations. 

 
12.2  The same condition as in 12.1 also applies to any CWA section 303(d) 

listing by EPA or the Kalispel Tribe and any TMDL approved by EPA for 
waters of Calispell Creek inside the Tribal reservation boundary. 

 
13   Temperature [WAC 173-201A-030(2)(c)(iv)] 
 
13.1   Inside the Tribal reservation boundary and near the confluence of Calispell 

Creek with the Pend Oreille River (aka Box Canyon reservoir), a dike and 
associated works (e.g., gates, pumps) have been constructed which are a 
part of the Project.  These Calispell Creek Pump works physically control 
the water surface elevation and the flow regime of water between the creek 
and the river.  The pumps are used periodically to move water from the 
creek through the dike and into the river.  Non-continuous operation of 
these pumps could potentially result in water being impounded behind and 
upstream of the dike during periods when the pumps are not running.  
Impoundment of the water would likely alter the temperature regime of the 
creek in the impounded reach. 

 
13.2  Temperature data shows that groundwater inflow to the creek (or other 

processes) likely exerts a cooling influence on the creek during those 
periods when Calispell Creek exceeds the WQS for temperature. 

 
13.3  In order to minimize effects on the temperature regime of the creek due to 

the pump operations, when the discharge temperature form the pump(s) 
within the reservation boundary exceeds the WQS, the pump(s) shall be 
operated such that a near natural elevation of the water surface is 
maintained and all inflow is passed through the pumps. 

 
13.4  In the alternative, during those periods when the temperature exceeds the 

WQS, the gates through the dike shall be opened in order that the elevation 
of the water surface of the creek is not influenced by the reservoir, dike 
and/or operation of the pump(s).  This alternative is subject to flood control 
considerations. 
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13.5  The District may seek approval from EPA and the Kalispel Tribe for a 
different alternative to mitigate temperature exceedances.  If the District 
seeks approval of a different alternative, it shall submit a detailed proposal 
prior to, along with, or subsequent to, the plan required under section 14.  
EPA and the Kalispel Tribe shall review, comment on, and approve or 
disapprove such plan.  Such alternative plan may replace or supercede the 
plan required under section 14 only upon specific written notice from EPA 
and the Kalispel Tribe. 

 
14  Plan for Pump Operations (PPO)  
 
14.1  The District shall prepare an approvable Plan for Pump Operations (PPO) 

and submit this plan to EPA within 90 calendar days after issuance of the 
license by FERC.  EPA shall review, comment on, and approve or 
disapprove such plan.  The PPO shall be submitted to the address specified 
in paragraph 18.  Written disapproval of the PPO by EPA shall constitute 
non-compliance with this certification by the District. 

 
14.1.1 The objectives of the PPO are: (1) to minimize water impoundment behind 

the dike and pump stations and (2) to maintain, to the extent practicable, the 
natural elevation of the water surface and ensure that all inflow is passed 
through the pumps or through the gates during periods when the 
creek/discharge is at or above the WQS for temperature.  The plan, when 
approved by EPA, shall be implemented by the District within 30 calendar 
days of approval by EPA, unless additional time is approved by EPA. 

 
14.1.2 The PPO shall provide an estimate of the Natural Condition for the seasonal 

elevation and flow regime of Calispell Creek for those periods when the 
temperature WQS is not met and include the method(s) and data used to 
develop the estimate. 

 
14.1.3 The PPO shall also include recommendations and a schedule for alteration 

of one or more pumps and/or for the installation of new pumping equipment 
(e.g., to provide for variable speed pumping) in order to achieve the 
objectives of paragraph 14.1.1.  Such alteration or installation shall be 
implemented according to the schedule provided in the PPO approved by 
EPA. 

 
14.1.4 The PPO shall include a proposal for modeling the temperature regime.  If 

additional data is necessary for the modeling effort, it shall be collected in 
accordance with section 17. 
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14.1.5 As necessary, the plan shall take into account other requirements for flow in 
Calispell Creek, or pumping regimes or equipment, or fish passage 
measures, or structures to be constructed, or other measures, which are 
included as final conditions to the license issued by FERC.  The PPO shall 
specifically identify where, and describe how, such other requirements 
interfere with the objectives of paragraph 14.1.1. 

 
14.1.6 The District may request modification of the PPO as data and circumstances 

warrant.  Such requests shall provide detailed supporting information for 
the request.  Until such time as EPA acts on such request(s), the previously 
approved PPO shall be implemented. 

 
14.1.7 The terms and conditions of EPA approved PPOs are enforceable as 

requirements of this certification. 
 
15   Equipment Operation/Maintenance/Repair – Calispell Creek Pump 

Works 
 
15.1  Petroleum and fuel hoses, oil drums, oil or fuel transfer valves and fittings, 

etc., shall be checked regularly for drips or leaks, and shall be maintained 
and stored properly to prevent spills into surface water or ground water. 

 
15.2  Lubricants, fuels, cleaning agents, or any other chemicals used by the 

Project during normal operation or maintenance or repair (or stored by the 
Project) shall not be allowed to enter surface water or ground water.  Any 
drains, sumps, or other conveyances shall be protected against inadvertent 
or accidental releases of such materials.  Such materials which are wasted 
or waste generated from the use of such materials shall be disposed of in 
accordance with applicable federal, Tribal, state, and/or local requirements. 

 
15.3  Equipment shall be cleaned so as to be free of petroleum products and well 

maintained to ensure petroleum products do not leak. 
 
15.4  Materials such as sorbent pads or booms shall be available on-site to 

contain and clean up any spills as a result of equipment maintenance or 
failure. 

 
15.5  In the event of discharge of oil, fuel, or chemicals into state or Reservation 

waters or onto land with potential for entry into such waters; containment 
and cleanup shall begin immediately, be completed as soon as possible, and 
take precedence over normal work. 
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15.6  Spills into state or Reservation waters, or spills onto land with potential for 
entry into state or Reservation waters shall be immediately reported to the 
appropriate agencies.  No refueling of equipment shall occur over, or within 
100 feet of, creeks or wetlands. 

 
16  Construction – Calispell Creek and Calispell Creek Pump Works 
 
16.1  To the extent that the Project’s Calispell Creek Pump Works is a 

construction site, all development or mitigation projects initiated under this 
relicensing must meet the following conditions.  A separate section 401 
certification may be required if another Federal permit is required for 
construction of any development or mitigation project. 

 
16.2  All water quality criteria as specified in WAC 173-201A-030 apply to any 

construction work needed to implement development or mitigation projects 
conducted by the District within the reservation boundary which either are 
required under the new FERC license or impact Calispell Creek. 

 
16.3  Cement:  West concrete shall be prevented from entering surface water or 

ground water.  Forms for any concrete structure shall be constructed to 
prevent leaching of wet concrete.  Impervious materials shall be placed over 
any exposed concrete not lined with the forms that will come in contact 
with surface water or ground water.  Forms and impervious materials shall 
remain in place until the concrete is cured. 

 
16.4  Construction debris:  All construction debris and excess excavated material 

shall be disposed of at a suitable (i.e., permitted) upland location and in a 
manner that prevents entrance to a waterway or causes degradation of 
waters of the United States. 

 
16.5   No construction equipment shall be operated in buffers or adjacent wetlands 

or open waters outside of an established project footprint.  Any such 
footprint shall be as small as practicable and be protected by a physical 
barrier against contact with adjacent surface water until completion of that 
portion of the construction project requiring such footprint. 

 
16.6  The turbidity criterion of WAC 173-201A-030 may be modified to allow a 

temporary mixing zone during and immediately after necessary in-water or 
shoreline construction activities.  A temporary turbidity mixing zone is 
subject to the constraints of WAC 173-201A-100 and is authorized only 
after the activity has received all other necessary local permits and 
approvals and after the implementation of appropriate best management 
practices (BMPs) to avoid or minimize exceedances of the turbidity 
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criterion.  Suggested BMPs are described in Ecology Publication No. 99-
06, Working in the Water. 

 
16.7  The conditions of section 15 (above) shall also apply to all construction 

activities within the Tribal reservation boundary. 
 
17  Monitoring and Reporting  
 
17.1  A complete and approvable Water Quality Monitoring Plan (WQMP), 

which includes a Quality assurance Project Plan (QAPP), for Calispell 
Creek shall be prepared and submitted  to EPA and to the Kalispel Tribe.   
EPA and/or the Kalispel Tribe shall review, comment on, and approve or 
disapprove such plan.  The WQMP shall be submitted to the address 
specified in paragraph 18.  Written disapproval of the WQMP by EPA or 
the Kalispel Tribe shall constitute non-compliance with this certification by 
the District.  The WQMP shall be submitted within 90 calendar days after 
issuance of the license by FERC and shall be implemented within 30 
calendar days of approval by EPA or the Kalispel Tribe, unless additional 
time is provided by EPA or the Tribe. 

 
17.2  The WQMP shall provide for the recording of pumping rates and for 

monitoring of Calispell Creek, within the reservation boundary, for 
temperature, fecal coliform, E. coli, turbidity, dissolved oxygen (DO), water 
elevation, and flow.  Monitoring locations shall include (at a minimum) a 
site at or near the pump station on the upstream side of the railroad dike and 
a site just below the discharge point on the pump station(s).  In addition, the 
WQMP may include a provision for monitoring at or near the outlet of 
Calispell lake (just below the Duck Club dam).  Specific locations shall be 
identified in the WQMP. 

 
17.2.1 Monitoring for additional parameters may be required by EPA or the 

Kalispel Tribe based on monitoring results, new information on violations 
of different WQS, regulatory changes, or changes in Project operations at 
the Calispell Creek Pump Works.  Within 60 days of written notice from 
EPA or the Kalispel Tribe that additional monitoring for additional 
parameters is necessary, the District shall develop and submit a revised 
WQMP in accordance with paragraph 17.1. 

 
17.2.2 In addition, the WQMP shall include that monitoring necessary to support 

the modeling proposal required under Section 14. 
 
17.3  At a minimum, parameters for each monitoring site are to be as follows: 
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17.3.1 At Calispell Lake outlet below the Duck Club dam (if this monitoring 
location is included): Temperature, Turbidity, DO, fecal coliform, E. coli, 
and flow. 

 
17.3.2 In Calispell Creek adjacent to, and upstream of, the pump station(s): 

Temperature, Turbidity, DO fecal coliform, E. coli, water elevation, and 
flow. 

 
17.3.3 In the discharge canal downstream of the pump station(s): Temperature, 

Turbidity, DO, fecal coliform, and E. coli. 
 
17.4  The objectives of the WQMP are to measure the water quality parameters 

of temperature, turbidity, DO, fecal coliform, and E. coli in order to 
determine and document compliance with the applicable WQS and to 
measure trends over time.  In addition, flow and water elevation are to be 
measured, and pumping rates recorded, in order to provide a basis for 
changes in the Calispell Creek Pump Works and their operation (if 
necessary) to achieve, as near as possible, a natural flow and temperature 
regime.  This data is also to be used to evaluate the effect of pump 
operations on temperature and DO as well as to demonstrate compliance 
with this certification. 

 
17.5  Monitoring shall begin as provided in paragraph 17.1 and shall continue for 

a minimum of 5 years.  Interim reports shall be prepared annually by the 
District, after each year of monitoring, which includes all the data collected 
and summarizes and evaluates the data using the then applicable WQS 
(Annual Water Quality Monitoring Summary Report for the Calispell Creek 
Pump Works).  The District shall collect all data consistent with the 
requirements for STORET entry.  All collected data shall be entered into 
STORET at least annually.  At the end of the 5th year of monitoring, the 
District shall prepare and submit a Fifth Year Water Quality Monitoring 
Report for the Calispell Creek Pump Works which supplies and summarizes 
all data collected over the term of the WQMP and identifies and analyzes 
trends in the data and evaluates factors contributing to those trends.  This 5th 
year report shall also include conclusions regarding the collected data and 
compliance with WQS as well as recommendations regarding continued 
monitoring or for its cessation. 

 
17.5.1 All plans and reports shall be submitted to the addresses provided in 

paragraph 18.  All annual reports shall be due 90 calendar days following 
completion of the sampling year during which the data was collected.  The 
5th year report shall be due 150 calendar days following completion of the 
5th sampling year of data collection.  The report(s) shall be submitted in 
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hard copy (two copies) and electronic format.  The software to be used by 
the District for submission of the electronic format version of the report(s) 
is to be specified in the WQMP (the software identified in the approved 
WQMP for report submission may be changed by mutual agreement and 
after written confirmation from EPA). 

 
17.5.2 EPA and the Kalispel Tribe shall review the 5th year report and notify the 

District of modification(s) and/or approval of the District recommendations 
for continued monitoring or its cessation.  If continued monitoring is 
approved, the District shall submit a new WQMP, including a QAPP, which 
comports to the EPA and/or Tribal approval and shall implement the 
approved WQMP within 30 calendar day after approval, unless additional 
time is provided by EPA and/or the Tribe. 

 
17.5.2.1  During the time period when the 5th year report and its recommendations 

are being prepared, submitted, reviewed, and approved by EPA or the 
Kalispel Tribe, and during the time required to develop and approve a new 
WQMP, the District shall continue to implement the monitoring program of 
the existing WQMP originally approved under this certification. 

 
17.6  The terms and conditions of EPA and the Tribe’s approved WQMPs are 

enforceable as requirements of this certification. 
 
18  Mailing Address:  All plans, reports, or other submissions required by this 

Certification are to be sent to the mailing addresses as follows:  1) U.S. 
EPA Region 10, Office of Water, OW-135, 1200 Sixth Ave., Seattle, WA 
98101-1128.  2) the Kalispel Tribe of Indians, Natural Resource 
Department, P.O. Box 39, Usk, WA 99180.  These addresses are to be 
verified prior to submission of documents and, if necessary, corrected to the 
then current address.



APPENDIX  F 
 

PLAN  E 
For Operation of Calispell Creek Pumps 

 
This Agreement is entered into by and between Public Utility District No. 1 of Pend 
Oreille County (PUD) of Newport, WA and Diking District No. 2 (District) of Usk, WA, 
(the Parties), both municipal organizations organized under the laws of the State of 
Washington, and shall be effective on the date written below. 
 
This is the entire Agreement between the Parties, and this Agreement supercedes any and 
all previous agreements, written or verbal, between the Parties concerning the operation 
of the Calispell Creek Pumping Plant. 
 
All elevations referred to in this plan refer to the elevation of the USGS Cusick gauge at 
Cusick at river mile 70.1  The PUD agrees to operate the Calispell Creek Pumping Plant 
in coordination with the Box Canyon Hydroelectric Project as follows: 
 
(1) While the dike gates are closed, and river flows are below 70,000 cfs, Box  
 Canyon Dam may maintain 2.0 foot backwater (above normal) at Albeni Falls 
 Dam.  At 70,000 cfs, an elevation of 2041 is reached at Cusick.  This  elevation  
 (2041.0) results from a flow of about 70,000 cfs with 2.0 foot of backwater at   
 Albeni Falls,  and is also the natural elevation for mean high water of  
 approximately 90,000 cfs at Cusick.  As flows further increase, this elevation 
 shall not be exceeded if operation of gates at Box Canyon can  prevent it, and it 
 will be maintained as long as possible by opening the Box Canyon gates.  After  
 the flow exceeds 90,000 cfs, the Box Canyon plan will be out of production due 
 to loss of head, and after it is out of production, the Box  Canyon gates will be  
 entirely removed, allowing the Pend Oreille to raise in its completely natural 
 manner. 
 
(2) After the flood peak of the Pend Oreille has passed, and the river has receded 

in a natural manner to elevation 2041 at Cusick, this elevation will be held 
until 2.0 foot backwater is again reached at Albeni Falls at a flow of 70,000 cfs 
and then 2.0 foot of backwater will be maintained. 

 
(3) This plan provides two pumps, each of 65 cfs capacity, and four pumps, each 

of 100 cfs capacity, at the dike at Cusick, which will be set to operate 
automatically to maintain an approximate elevation of between 2027.0 and 
2028.0 from November 1 to May 31, in the Calispell inside the Diking District 
at Cusick.  To achieve this, pumps will normally be set to start automatically at 
an elevation of 2028.0 and shut down automatically at elevation 2027.0, 
keeping the Calispell within this range.  This pump capacity is approximately 
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15 times the normal winter runoff, but there still may be very high flow times 
when the elevation of the Calispell water will be higher that 2028.0, even with 
all 6 pumps running.  If that occurs, operation will be according to (4) below.  
From June 1 to October 31, the pumps will be set to operate automatically to 
maintain an approximate elevation of between 2027.0 and 2027.5. 

 
(4) Whenever the elevation of the Pend Oreille River reaches 2032.25, the natural 

elevation of the quantity of water flowing in the Pend Oreille shall be 
computed, (the natural elevation of 43,000 cfs being 2032.25), and pumping of 
Calispell water will be continued at the capacity of the pumps until the 
Calispell reaches either 2032.25, if the Pend Oreille is flowing less than 43,000 
cfs, or the natural elevation of the Pend Oreille is flowing 43,000 cfs, or more.  
The gates at Box Canyon will be opened sufficiently in advance of that time so 
that 2032.25 elevation or natural elevation above 2032.25 will be reached at, 
or before, the Calispell reaches the same elevation.  The dike gates shall then 
be opened and the Calispell allowed to flow out in its natural manner for such 
periods as it will continue to flow out.  If the natural elevation of the Pend 
Oreille becomes such that the flow is reversed in the Calispell, the dike gates 
shall again be closed and shall remain closed with the pumps operating while 
the natural elevation of the Pend Oreille is higher than that of the Calispell.  
“Natural elevation” is defined to mean the level at Cusick that the Pend Oreille 
River would reach if there were no gates installed at Box Canyon Dam at any 
particular flow. 

 
(5) After a flood condition, when the flow of the Pend Oreille River drops back 

down to approximately 43,000 cfs, which is equivalent to a natural elevation of 
2032.5 at Cusick, or if the flow in the Calispell is such that the pumps are able 
to pump enough to lower the Calispell level, the dike gates will be closed, and 
the Calispell River water level will be pumped down to elevation 2027.0 and 
maintained at this elevation as described in #3 above. 

 
(6) The Parties agree that the elevations, dates and other operating criteria 

contained in Plan E are essential conditions of this Agreement.  The PUD 
assumes responsibility for all the maintenance and operation of the six pumps 
at the Calispell Pumping Station and the maintenance of the culverts in the 
railroad dike at the mouth of the Calispell River that prevent flooding behind 
the dike during high water.  The Parties further agree that if Public Utility 
District No. 1 of Pend Oreille County (PUD) does not operate the Calispell 
Pumps in accordance with Plan E, the Diking District will suffer loss and 
damages.  As it is very difficult to establish the exact amount of damages in 
the event of noncompliance with Plan E, the Parties agree that the following 
amounts are fair and equitable liquidated damages for noncompliance with 
Plan E. 
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• From March 15 to June 1 -- $10,000 per day of noncompliance. 
• From June 2 to March 14 -- $1,000 per day of noncompliance. 
 

 Should any noncompliance continue for more that 5 consecutive days, an 
additional amount of $50,000 of liquidated damages shall be paid.  For each 5 
consecutive days of noncompliance, an additional $50,000 of liquidated damages 
shall accrue.  The PUD agrees to pay to the Diking District the above liquidated 
damages within 90 days of the beginning of any noncompliance event. 

 
The Diking District agrees that the liquidated damages specified above will 
satisfy any and all damages incurred by the Diking District and that no additional 
claims of damages shall be made by the Diking District, except as is mentioned in 
the following paragraph.  The Parties agree that the amount of these liquidated 
damages may be re-negotiated five years after the date of this Agreement, and 
once every five years after that, and that any new amounts of liquidated damages 
must be agreed upon by both Parties at that time, in writing, and shall be amended 
to this Agreement. 
 
The Parties further agree that the liquidated damages specified above may not 
completely protect the Diking District from third party liabilities.  Therefore, in 
the event of a non-compliance with Plan E, the PUD agrees to reimburse the 
Diking District for any final judgement amount, awarded to a third party by an 
authorized Court, that is in excess of the liquidated damages specified above, as 
long as such judgement is based upon such non-compliance event.  The PUD is 
not obligated to pay any judgement amounts that are less than the liquidated 
damages paid to the Diking District for the non-compliance event, or for any 
judgements against the Diking District that are not related to a Plan E non-
compliance event. 
 
The Parties agree that the PUD will make its best effort to operate the Calispell 
Pumps in accordance with Plan E.  “Best efforts” is defined to include, but not be 
limited to, taking prompt action when it is necessary to start or stop pumps, 
opening gates at Box Canyon at maximum allowable rates, and performing any 
required maintenance work on the pumps promptly and expeditiously.  The PUD 
is not responsible for noncompliance with Plan E if such noncompliance is due to 
acts of God or other force majeure events that are not under the control of the 
PUD, such as floods, droughts, civil unrest, or war. 
 

(7) From time to time, the PUD may apply in advance in writing for permission and 
approval from the Diking District to modify or not fully comply with Plan E for 
short periods of time due to maintenance of the pumps and dike or other operating 
needs or emergencies, and if approved in advance by the Diking District, no 
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liquidated damages shall accrue or become payable during any such period if 
approved and accepted in advance by the Diking District. 

 
(8) Furthermore, from time to time, the Diking District may request to the PUD in 

writing short term modifications to the pump operations or Calispell Creek levels 
to facilitate dike maintenance activities, Calispell Lake operations, or specific 
agricultural needs of its members.  The PUD shall use its best efforts to comply 
with all such written requests.  It is agreed that no liquidated damages would apply 
due to any such operational changes requested in writing by the Diking District.  
The Diking District agrees that all individual requests for short term modification 
of operating methods or levels made by its individual members will be made first 
to the Diking District by the members, and then by the Diking District to the PUD, 
so that both Parties are aware of all changes that might be in effect at any one 
time.  To facilitate coordination of this Agreement and to provide for potential 
short term modifications to Plan E, the Parties agree to meet annually during the 
first week of March to plan, discuss and possibly agree upon any modifications to 
Plan E operations desired by either Party for the upcoming season. 

 
(9) For the first three years of this Agreement, in the month of September each year, 

the Parties shall meet and discuss operating procedures, communications, and the 
overall functioning of this Agreement, and propose any changes or modifications 
to the Agreement deemed desirable by either of the Parties.  Any such proposed 
changes shall be negotiated in good faith by both Parties, and when consensus is 
reached, any changes shall be reduced to writing, signed by both Parties and 
amended to this Agreement.  After three years, meetings will be held at five-year 
intervals, unless agreed upon by both parties that such five-year meetings are 
unnecessary. 

 
(10) This Agreement shall remain in force until such time as it is terminated by mutual 

agreement of the Parties in writing.  Any changes or amendments to this 
Agreement shall be reduced to writing and signed by both Parties before any such 
changes are considered to be in effect. 

 
Accepted By:      Accepted By: 
Diking District No. 2    Public Utility District No. 1 
       of Pend Oreille County 
 
/s/ Commissioners     /s/ General Manager 
 
(Dated 10/9/00)     (Dated 9/26/00) 
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